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THE RELATION OF THE POLICE POWER OF THE 
STATES TO THE COMMERCE POWER OF THE 
NATION.! 


Mr. President and Fellow-Members of the Bar: 


‘¢ The Relation of the Police Power of the States to the Com- 
merce Power of the Nation,’’ constitutes a subject at once familiar 
and obscure ; familiar in its general characteristics, and obscure 
where the border lines of the two jurisdictions touch each other, 
either in peaceful contact, or it may be in disagreement or in 
active conflict. 

To elucidate the obscurities of the subject, and show how ap- 
parent or real antagonism may be reconciled, is the difficult task 
imposed for this occasion. I appreciate and acknowledge the 
high compliment implied by the assumption that in the brief 
time allowed for the purpose, the problem may be fairly answer- 
ed, but I bespeak a kind remembrance of the fact that to attain 
any beneficial result, the discussion must be closely confined to 
the limits indicated by the terms in which the theme is expressed. 

The judicial decisions under the power of Congress ‘‘ to regulate 
commerce with foreign nations, and among the several States, 
and with the Indian tribes,’’ would fill a large volume; the 
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adjudged cases on the police power of the State would furnish a 
still greater quantity of material, and the difficulty of the situa- 
tion is seriously increased by the widely diverse views that have 
prevailed at the bar, among the various courts, and even among 
the members of the highest judicial tribunal. 

The only compass by which we can make our way, is the tran- 
scendent principle that the constitution of the American Union 
was intended to forma barmonious system of government, in 
which State powers and National powers may be exercised 
within their respective jurisdictions, without conflict or serious 
difficulty. The boundary lines of those jurisdictions were in- 
tended to be lines of peaceful contact, not of enmity and _ strife. 

Let us first endeavor to present a clear idea of the subjects 
with which we are to deal. 

The police power is the authority, inherent in sovereignty, to 
govern persons and things; to regulate the conduct of persons, 
and the use of things.! 

** The police power of a State, in a comprehensive sense,”’ 
says Judge Cooley in his treatise on Constitutional Limitations, 
‘embraces its system of internal regulation, by which it is 
sought, not only to preserve the public order, and to prevent 
offenses against the State, but also to establish, for the inter- 
course of citizen with citizen, those rules of good manners and 
good neighborhood which are calculated to prevent a conflict of 
rights and to insure to each the enjoyment of his own, so far as 
is reasonably consistent with a like enjoyment by others.’’ 

He also says that ‘* the line of distinction between that which 
constitutes an interference with commerce, and that which is a 
mere police regulation, is sometimes exceedingly dim and shad- 
owy, and it is not to be wondered at that learned jurists differ 
when endeavoring to classify the cases which arise.’’ ‘* It is not 
doubted,’’ he adds, ‘* that Congress has the power to go beyond 
the general regulations of commerce which it is accustomed to es- 
tablish, and to descend to the most minute directions, if it shall 
be deemed advisable * * * Congress may establish police 
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regulations as well as the States, confining their operation to 
subjects over which it is given control by the constitution.’’ ! 

«It is difficult,’’ says Mr. Justice Strong, in R. R. Co. ». 
Husen,? ** to define, with sharp precision, the police power of 
the States, but it is generally said to extend to the making of 
regulations promotive of domestic order, morals, health and 
safety. It extends to the protection of the lives, limbs, health, 
comfort and quiet of all persons, and the protection of all prop- 
erty within the State. * * * By the general police power 
of the State, persons and property are subjected to all kinds of 
restraints and burdens, in order to secure the general comfort, 
health and prosperity.’’ 

The provision of the National constitution which prohibits 
the several States from passing any law that would impair the 
obligations of a contract, does not prevent State legislation for 
the protection of the public health, the public morals, or the 
public safety. Rights and privileges arising from contracts with 
a State are subject to such legislation, as are all contracts, and 
all property, whether owned by natural persons, or by corpora- 
tions.’ 

The commerce power of the nation is the power to govern 
persons and things within the scope of commerce among the 
several States; to regulate the conduct of persons, and the trans- 
portation of both persons and things. 

‘*Commerce,”’ says Chief Justice Marshall, in the great case 
of Gibbons v. Ogden,‘ ‘in its simplest signification, means an 
exchange of goods; but in the advancement of society, labor, 
transportation, intelligence, care and the various mediums of ex- 
change become commodities, and enter into commerce; the 
subject, the vehicle, the agent and their various operations be- 
come the objects of commercial regulations.”’ 

«‘ The power to regulate, conferred upon Congress,’’ says Mr. 
Justice Field, in Welton v. Missouri,® ** is one without limitation ; 
and to regulate commerce is to prescribe the rules by which it 


1 Cooley Con. Lim. 572, 586. 4 9 Wheaton R. 1. 
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shall be governed; that is, the conditions upon which it shall be 
conducted ; to determine how far it shall be free and untrammeled, 
how far it shall be burdened by duties and imposts, and how far 
it shall be prohibited.”’ 

** Since the passage of the embargo and non-intercourse laws 
and the repeated judicial sanctions which those statutes have re- 
ceived,’’ says Chief Justice Taney, in United States v. Marigold,! 
**it can scarcely at this day be open to doubt that every sub- 
ject falling within the legitimate sphere of commercial regulation, 
may be partially or wholly excluded, when either measure shall 
be demanded by the safety, or by the important interests of the 
entire Nation. Such exclusion cannot be limited to particular 
classes or descriptions of commercial subjects; it may embrace 
manufactures, bullion, coin or any otherthing. The power once 
conceded, it may operate on any and every subject of com- 
merce to which the legislative discretion may apply.’’ In this 
case the constitutionality of a statute making it a criminal 
offense to bring counterfeit coin into the United States, was sus- 
tained. 

*« The power of regulation extends,’’ says Chief Justice Waite, 
in Pensacola Telegraph Co. v. Western Union Telegraph Co.,? 
‘¢ from the horse with its rider to the stage coach ; from the sail- 
ing vessel to the steamboat ; from the coach andthe steamboat 
to the railroad; and from the railroad to the telegraph, as these 
new agencies are successively brought into use to meet the de- 
mands of increasing population and wealth. It was intended for 
the government of the business to which it relates, at all times 
and under all circumstances.”’ 

‘* Whatever may be the nature and reach of the police power 
of a State,’’ says Mr. Justice Strong, in Railroad Co. v. Husen,’ 
‘it cannot be exercised over a subject confided exclusively to 
Congress by the Federal constitution. It cannot invade the 
domain of the National government.”’ 

But it must be perfectly obvious that if the power to regu- 
late commerce, among the several States, had not been given to 
the National government, every State might exercise its police 
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power over all the subjects of such commerce, whenever brought 
within its territorial limits. 

It must also be manifest from an examination of the commerce 
power of the Nation, as defined and explained in the decisions of 
the Supreme Court, that it is simply the police power of govern- 
ment, applied to the subject of interstate commerce. This is 
also apparent from the fact that all such regulations as Congress 
may make of commerce among the several States, every State 
may make in relation to the commerce which is entirely local to 
itself ; and that the name of the authority by which such local 
regulations are made, is the police power. The power exercised 
by the State, in the regulation of commerce, is of the same 
nature as that exercised by the Nation. The power of regula- 
tion is simply divided between the two governments. That part 
of the power which has been given to the general government is 
limited to the particular departments specified; the residue of 
the power remains with the several States, to be exercised as 
they may respectively deem expedient. 

The police power of the States is also subject to various local 
limitations. The bills of rights restrain it in numerous particu- 
lars relating to life, liberty, property, contracts, religion and 
pursuit. The so-called liberty-of-pursuit cases seem to establish 
the doctrine that ‘‘ the rights to life, liberty, and the pursuit of 
happiness, considered as individual possessions, are secured by 
the fundamental maxims of constitutional law * * * and 
entitle the possessor to carry on in the accustomed manner any 
harmless and useful occupation.’ 

But for such restraints the police power might be exercised 
with most despotic severity. How far that power is still the 
right hand of sovereignty, is indicated by the fact that in a recent 
standard work on that branch of the law, separate chapters are 
devoted to the following subjects: *‘ Police Regulation of Per- 
sonal Security ;’’ ‘* Personal Liberty;’’ ‘* Police Control of 
Criminal Classes ;”’ «¢ Police Control of Dangerous Classes other- 
wise than by Criminal Prosecution ;’’ ‘* Police Regulation of 
Rights of Citizenship and Domicile ;”’ ** Police Control of Mo- 
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rality and Religion ;’’ ‘‘ Freedom of Speech and of the Press ;’” 
** Police Regulation of Trades and Professions ;’’ ** Police Regu- 
lation of Real Property ;’’ *‘* Police Regulation of Personal 
Property ;’’ ‘* Police Regulation of the Relation of Husband and 
Wife ;’’ ** Police Regulation of the Relations of Parent and 
Child and Guardian and Ward;”’’ « Police Regulation of the 
Relations of Master and Servant;’’ and ‘* Police Regulation of 
Corporations.”’! 

In proceeding to a conclusion on the relation of the police and 
commerce powers to each other, it may be well to notice, in 
passing, a few illustrative points. 

It is said, in the License Tax Cases,? that Congress cannot 
authorize a business, within a State, in order to tax it; and by 
parity of reason it might be held that Congress cannot authorize 
such a business in order to regulate it. It is conceded that a 
State may tax property in the original package of importation, 
provided there be no discrimination in favor of domestic products. 

The statement that Congress cannot exercise the police power 
within the several States *— is too broad; for Congress certainly 
has the amplest authority to exercise that power over interstate 
commerce, within the boundaries of the States. 

In holding that the States cannot tax either the person or the 
business of a non-resident selling agent, the Supreme Court say 
that ‘* Congress, if applied to, will undoubtedly make such 
reasonable regulations as the case may demand.”’ ¢ 

It has been said that congressional regulations must be general 
and not local.’ 

But why not local, if Congress should deem local regulations 
desirable? The constitutional provision that ‘‘ no preference 
shall be given of any regulation of commerce or revenue, to the 
ports of one State, over those of another,’’ would not prevent 
regulations of commerce not giving such a preference.® 


1 Tiedeman’s Limitations of the 4 Robbins v. Taxing District, 120 
Police Power. U. S. 489, 498. 

2 5 Wallace, 462, 470, 471. 5 29 Am. Law Reg. 748. 
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In the original package case of Leisy v. Hardin,’ the Supreme 
Court say that ‘* articles in such a CONDITION as tends to spread 
disease, are not legitimate subjects of trade and commerce, and 
the self-protecting power of each State, may, therefore, be 
rightfully exerted against their introduction, and such exercise 
of power cannot be considered a regulation of commerce, pro- 
hibited by the constitution.”’ 

In such cases it seems to be conceded that the States may act, 
in the first instance, on their own judgment of the case, subject 
to the superior power of the Supreme Court to declare void any 
excess of authority, and of Congress to supersede the State 
regulations by what it may deem more expedient requirements. 

In Bowman v. Railway Co.,? the Supreme Court, by Mr. 
Justice Matthews, say, and the statement is quoted and approved 
in the original package case, that ‘* for the purpose of protect- 
ing its people against the evils of intemperance the State has the 
right to prohibit the manufacture within its limits of intoxicat- 
ing liquors; and may also prohibit all domestic commerce in 
them, between its own inhabitants, whether the articles are intro- 
duced from other States or from foreign countries; and may 
punish those who sell them in violation of its laws; and may 
adopt any measures, tending even indirectly and remotely to 
make its policy effective, until it passes the line of power dele- 
gated to Congress under the constitution.”’ 

And in the original package case, the Supreme Court. further 
say that, ‘* undoubtedly it is for the legislative branch of the 
State governments to determine whether the manufacture of 
particular articles of traffic or the sale of such articles, will in- 
juriously affect the public, and it is not for Congress to determine 
what measures a State may properly adopt as appropriate or 
needful for the protection of the public morals, the public health 
or the public safety; but notwithstanding it is not vested with su- 
pervisory power over matters of local administration, the respon- 
sibility is upon Congress, so far as the regulation of interstate 
commerce is concerned, to remove the restriction upon the State 
in dealing with imported articles of trade within its limits, which 
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have not been mingled with the common mass of property there- 
in, if in its judgment the end to be secured justifies and requires 
such action.”’ 

Another important consideration should here be noticed. 
**Courts of justice,’’ says Greenleaf !— will take notice of 
whatever ought to be generally known within their jurisdiction. 
This judicial notice takes the place of proof, and is deemed a 
proper basis for judicial action.” 

There is probably no other subject of which the courts have 
taken a wider or more uniform judicial notice, than of the traffic 
in intoxicants, and the effects of that traffic. 

In Mugler v. Kansas,? the Supreme Court say, and in the 
original package case repeat, that they cannot ‘shut out of 
view THE FACT, within the knowledge of all, that the public 
health, the public morals, and the public safety may be endan- 
gered by the general use of intoxicating drinks; nor THE FACT, 
established by statistics accessible to every one, that the idleness, 
disorder, pauperism and crime existing in the country are, in 
some degree at least, traceable to this evil.’’ 

If, acting on this Fact, the majority of the court had held in 
the original package case that intoxicants constitute an exception 
to the general rule, and are by reason of their dangerous char- 
acter, subject to State regulation, no principle of constitutional 
law would have been violated. Though it may prove better for 
the American people, in the end, that the majority of the court 
held that it is the duty of Congress to make such regulations of 
interstate commerce in intoxicants, as the general welfare may 
require. 

Following the decision in the original package case, Congress, 
on August 8, 1890, enacted what is known as *‘ the Wilson bill,”’ 
which provides that intoxicating liquors, when shipped from one 
State to another, shall, upon arrival, be subject to the operation 
and effect of the laws of such State. It has been held by the 
United States Circuit Court in Iowa and in Arkansas, that this 
act is constitutional, and that it subjects such imported intoxi- 
cants to the operation of prohibitory laws in force before the 
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original package decision.' It is held that the act is not void as 
an attempt to delegate the power to regulate interstate com- 
merce, because it merely fixes the time when the articles in 
question shall be deemed a part of the common mass of prop- 
erty in the State, and subject to the exercise of its police power. 
Having, in the absence of such a regulation by Congress, held 
that the privileges of interstate commerce include a sale by the 
non-resident importer to any one who may desire to purchase, 
the Supreme Court will now be asked to say that Congress has 
the constitutional power to regulate interstate commerce, by 
making all, or any of its articles subject to the laws of the ter- 
minal State, upon their arrival therein, without a sale by the 
non-resident importer. 

From this state of the law, the following rules may be de- 
duced :— 

1. Congress has the power of regulation and control over the 
subjects of interstate commerce, the means of transportation, 
and the persons by whom such commerce is conducted. 

2. The States have the power of regulation and control over 
their own people and internal affairs, including all merely do- 
mestic purchases and sales; and over all the uses to which ar- 
ticles that have become a part of the common mass of property 
in the State, may be applied. 

3. The National government may regulate commerce of the 
specified classes committed to its charge, subject to the exception 
that the State governments may intervene and prevent the in- 
troduction of any articles which are in such a CONDITION as to 
imperil the public health, morals or safety, such, for example, 
as infected rags or obscene literature. Such articles are not 
proper subjects of commerce. 

4. The State governments may regulate and govern persons 
and things within their limits, subject to the exception that Con- 
gress may regulate and control commerce among the several 
States; provided, nevertheless, that the States may prohibit 
articles in such a condition as threatens the public health, the 
public morals or the public safety. 


1 In re Spickler, 43 Fed. Rep. 653; In re Van Vliet, 1b. 761. 
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5. The USE AND CONSUMPTION of property are not commerce, 
Therefore over such use and consumption, the authority of Con- 
gress does not extend. The people of each State may decide for 
themselves, the uses and purposes to which property may be ap- 
plied within the State, and the conditions, on which such appli- 
cation may be made. 

6. Congress may declare how far the interstate traffic in in- 
toxicants, or inany other articles shall be free and untrammeled, 
how far it shall be burdened by conditions and restrictions, and 
how far it shall be prohibited. 

7. The line of reconciliation between the police power of the 
States and the commerce power of the Nation, is the co-operation 
of the State and National governments, for the most effective 
protection of the health, the morals and the safety of the people, 
throughout the Union. 

It is the duty of the courts of justice to take judicial notice of 
the course of commerce, and upon such notice to hold, when ap- 
propriate cases arise, that no article or proceeding therein, which 
imperils the public health, the public morals or the public safety, 
is entitled to judicial protection against such regulations, restric- 
tions or prohibitions as the police power, either State or Nation- 
al, may see fit to impose. 

It is the duty of Congress to keep informed of the results of 
experience in matters of commerce, and to enact, from time to 
time, all such regulations, restrictions and prohibitions as may 
appear to be necessary or expedient, to protect the people 
against abuses of the privileges of interstate traffic, especially 
in cases on the border line between State and National authority. 

It is the duty of the State legislatures to exercise the police 
power freely within their respective jurisdictions, by the enact- 
ment of suitable laws for the protection of public interests and 
private rights, conforming such laws, with scrupulous care, to the 
guiding principles declared by the courts, and to the regulations 
enacted by Congress. 

It is the duty of all departments of the government to remem- 
ber at all times that ‘‘ the welfare of the people is the supreme 
law,’’ and that the supreme rule for the construction, interpre- 
tation and enforcement of constitutions, statutes, judgments, 


4 


POLICE AND COMMERCE POWERS OF STATES AND NATION. 169 


contracts, obligations, rights and privileges is expressed in the 
maxim — ‘‘ SALUS POPULI EST SUPREMA LEX.”’ 

If the courts should withhold the judicial protection from any 
article of commerce, on the ground that it imperilsthepublichealth, 
morals or safety, and the people should think otherwise, they can, 
by the enactment of a proper law, require such protection to be 
given. And if, on the other hand, the courts should extend 
such protection to an article which the people deem dangerous to 
the general welfare, they may, by the power of public opinion, 
require their legislative representatives to pass the proper act to 
take away such protection. And in cases where the people are not 
willing to intrust their interests to the courts and the legislature, 
they may bind both by constitutional provisions, either State or 
National, or both. 

With these admirable provisions for every emergency, the 
people of the several States and the people of the Union, may 
regard without serious alarm the operations of the giant forces 
known as the police power of the States, and the commerce power 
of the Nation. 
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THE POLICE POWER AND THE PUBLIC HEALTH. 


It is not the purpose of the present article to attempt a defini- 
tion or explanation of the police power of the State, or to discuss 
the general constitutional principles involved in its exercise, 
but only to review the cases in which question has been 
made of the validity of laws enacted for the protection or pro- 
motion of the public health,— one of the admitted fields for the 
legitimate application of this power. As remarked by the United 
States Supreme Court, many attempts have been made to define 
the police power, but never with entire success. ‘* It is always 
easier to determine whether a particular case comes within the 
general scope of the power, than to give an abstract definition of 
the power itself which will be in all respects accurate. No one 
denies, however, that it extends to all matters affecting the pub- 
lic health or the public morals.’’} 

Potice Power snp Eminent Domatn.— While these two 
attributes of sovereignty are essentially distinct, it often hap- 
pens that the exercise of the police power will involve the de- 
struction or deterioration of private property. And when this is 
the case, the same constitutional guaranties may be invoked that 
would be applicable if such property were taken in the ordinary 
way for a public or municipal use. Thus, it has been declared 
that whenever any business, occupation, rights, privileges or 
franchises become obnoxious to the public health or morals, they 
may be regulated, even to suppression, individual rights being 
compelled to give way for the benefit of the whole body politic. 
But when, in the exercise of the police power, private property, 
or private or vested rights, must be taken for public use, in order 
to carry out, or to allow to be carried out, improvements 
and regulations, or to carry on business or occupations, or 
schemes of public works, looking to the amelioration and 
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benefit of the public health or morals, such private property 
or private rights of property must be entitled to the protection of 
the Federal and State constitutions, declaring that private prop- 
erty shall not be taken for public use without just compensation.! 

REGULATION OF TRADES AND Occupations.— One of the most 
important cases in which the rules governing our particular sub- 
ject-matter have been laid down is that of the Beer Company v. 
Massachusetts.2 The question at issue was whether the charter 
of a private corporation, authorizing it to engage in the manu- 
facture of malt liquors, and, as incidental thereto, to dispose of 
the product, constituted a contract protected against subsequent 
legislation prohibiting the manufacture of liquors within the 
State. The beer company claimed the right, under its charter, 
to manufacture and sell beer without limit as to time, and with- 
out reference to any exigencies in the health or morals of the 
community requiring such manufacture to cease. It was de- 
cided that while the company acquired, by its charter, the ca- 
pacity, as a corporation, to engage in the manufacture of malt 
liquors, its business was at all times subject to the same govern- 
mental control as like business conducted by individuals; and 
that the legislature could not divest itself of the power, by such 
appropriate means, applicable alike to corporations and individ- 
uals, as its discretion might devise, to protect the lives, health 
and property of the people, or to preserve good order and the 
public morals. The prohibitory enactment of which the beer 
company complained was held to be a mere police regulation, 
which the State could establish even had there been no reserva- 
tion of authority to amend or repeal its charter. On a similar 
principle it is held that a statute forbidding the exercise within 
the limits of a city of any trade which is a nuisance or hurtful to 
the inhabitants, or dangerous to the public health, or the exer- 
cise of which is attended by noisome or injurious odors, or is 
otherwise detrimental to their estates, is valid and constitutional.’ 
This rule is well illustrated by an important decision of the su- 


1 New Orleans Water Works Co. v. $8 Taunton v. Taylor, 116 Mass. 254; 
St. Tammany Water Works Co., 14 Ashbrook v. Commonwealth, 1 Bush, 
Fed. Rep. 194; affirmed, 120 U.S. 64. 139; Coe v. Shultz, 47 Barb. 64. 
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preme Federal tribunal, rendered a few years since. It appeared 
that the plaintiff in error, a fertilizing company, had been au- 
thorized by its charter to establish and maintain south of a speci- 
fied line in Cook county, Illinois, chemical and other works for 
manufacturing and converting animal matter into an agricultural 
fertilizer and other chemical products. It claimed that its charter 
constituted a contract, the obligation of which was impaired by 
an ordinance of the village of Hyde Park, where its works were 
established, prohibiting under penalties the carrying of offal 
through its streets from Chicago to the company’s place of busi- 
ness. The ordinance was based upon a statute, passed after the 
date of the company’s charter, investing the village authorities 
with power to define or abate nuisances injurious to the public 
health, and to regulate, prohibit, or license certain named trades 
or callings, and *‘ all establishments or places where nauseous, 
offensive, or unwholesome business was carried on.’’ It ap- 
peared in proof that the company’s factory was ‘‘ an unendura- 
ble nuisance to the inhabitants for many miles around its loca- 
tion ; that the stench was intolerable, producing nausea, discom- 
fort, if not sickness to the people; that it depreciated the value 
of property, and was a source of immense annoyance ;’’ and that 
the transportation of putrid animal matter by the company 
through the streets of Hyde Park ‘‘ was offensive in a high de- 
gree both to sight and smell.’’ The decision was, that the State, 
under its power to protect the public health, could abate the 
nuisance created by the company’s business, notwithstanding its 
works had been established within the general locality desig- 
nated in its charter ; and consequently the legislature could, at its 
discretion, amend the charter of Hyde Park and remove the re- 
striction upon its authority to abate nuisances, or invest it with 
power to regulate or prohibit business necessarily injurious to 
the public health. As further illustrations of the power to 
regulate trades and occupations, in the interest of the public 
health and comfort, we may cite the cases in which it has been 
held that an ordinance prescribing the manner in which buildings 
used as laundries shall be constructed is not unconstitutional; ? 


1 Fertilizing Co. v. Hyde Park, 97 U. S. 663. 2 Ex parte White, 67 Cal. 102. 
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that a statute prescribing the means and manner of ventila- 
tion to be adopted in coal mines for the safety and health of 
persons employed in such mines is valid ;' that a law prohibiting 
restaurants to be kept open after ten o’clock at night is a legiti- 
mate exercise of the police power;? that a city may lawfully 
enact an ordinance that ‘‘ no intoxicating liquors shall be used or 
kept in any refreshment saloon or restaurant within the city.’’® 
On the same principle, a city ordinance declaring that the culti- 
vation of rice within the corporate limits of the city is injurious 
to the health of the citizens, and providing for the removal and 
destruction of the growing crops of rice within the corporate 
limits of the city as a nuisance, is valid and binding as a police 
regulation, and not unconstitutional.‘ 

SLaucuTer-Hovuses.— In a certain well-known decision of the 
United States Supreme Court, it was held that a State statute, 
granting to a certain corporation the exclusive right and priv- 
ilege of maintaining a slaughter-house in a certain district of ter- 
ritory, the privilege being guarded by a proper limitation of the 
prices to be charged, and imposing the duty of providing ample 
conveniences, with permission to all owners of stock to land, and 
to all butchers to slaughter, at that place, was a police regula- 
tion for the health and comfort of the people and within the 
power of the legislature.5 A similar case came before the court 
in California, where it was said, ‘‘ the real question to be deter- 
mined is whether the power of the legislature to legislate concern- 
ing the public health is so narrowed by constitutional restraints 
that it cannot regulate the business of slaughtering cattle in pop- 
ulous towns, by limiting its prosecution to particular localities or 
quarters therein.’’ And it was held that the State might lawfully 
exercise its police power in making regulations of that character.® 

Laws RecutaTinG Practice or MEDICINE AND SuRGERY.— 
The State, in the exercise of its power to provide for the health 


1 Commonwealth v. Bonnell, 8 5 Slaughter-House Cases, 16 Wall. 
Phila. 534. 36. See also Cronin v. People, 82 N. 

2 State v. Freeman, 38 N. H. 426. Y. 318; Butchers’ Union Co. v. Cres- 

2 State v. Clark, 28 N. H. 176. cent City Co., 111 U. S. 746. 

4 Green v. Mayor of Savannah, 6 3 Ex parte Shrader, 33 Cal. 279. 
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and general welfare of its people, may exact from all parties, be- 
fore they are allowed to practice medicine or surgery, a degree 
of skill and learning in that profession upon which the commun- 
ity employing their services may confidently rely, and, to ascer- 
tain whether they have such qualifications, may require them to 
obtain a certificate or license from a board or other authority 
competent to judge in that respect, either upon examination, or 
presentation of credentials from a recognized school of medicine, 
or proof of their having been engaged in a reputable practice of 
the profession for a certain number of years before the enact- 
ment of thelaw. Ifthe qualifications required are appropriate to 
the profession, and attainable by reasonable study and applica- 
tion, their validity is not subject to objection because of their 
stringency or difficulty.’ In a case arising under a law of this 
character it was said: ‘* It is insisted that the act under which 
the conviction was had is unconstitutional. We do not understand 
the act to be challenged, in this respect, in the regard of its feat- 
ure of prescribing qualifications for the practice of medicine. It 
is the common exercise of legislative power to prescribe regula- 
tions for securing the admission of qualified persons to profes- 
sions and callings demanding special skill, and nowhere is this 
undoubtedly valid exercise of the police power of the State more 
wise and salutary, and more imperiously called for, than in the 
case of the practice of medicine. It concerns the preservation of 
the health and the lives of the people.’’? For similar reasons it 
is held that a law which requires apothecaries or retailers of 
drugs and medicines to submit to examination and procure a 
license, is within the police power of the State, and is not a tax 
on the business, nor does it deprive of property without due 
process of law.* And a statute regulating the practice of den- 
tistry, and prescribing the qualifications to be possessed by 
a person who enters upon the practice of that profession, and pro- 


1 Dent v. West Virginia, 129 U. S. Rep. 787; Richardson v. State (Ark.) 
114; Ex parte Spinney, 10 Nevada, 328; 28S. W. Rep. 187; Williams v. People, 
Ex parte Frazer, 54 Cal. 94; Hewitt». 121 Ill. 84. 

Charier, 16 Pick. 853; Gage v. Cen- 2 Williams v. People, 121 Ill. 84. 
sors, 63 N. H. 92; Eastman v. State, 3 State v. Forcier (N. H.), 17 Atl. 
109 Ind. 278; s. c. 10 N. E. Rep.97; Rex. 577. 

Orr v. Meek, 111 Ind. 40; s. c. 11 N. E. 
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viding for the issuing of certificates to applicants by a board of 
examiners, is valid and constitutional. But the opinion has 
been intimated that a statute prescribing the qualifications for all 
those who propose to follow either of these avocations, and pro- 
hibiting all who do not possess such qualifications from so prac- 
tising, under a penalty, must make an exception in favor of 
those who at the time of its passage, may be lawfully engaged in 
such business, otherwise it will be, as to them, ex post facto and 
void.? 

Purity oF Foop Propucts.— A statute which makes animals 
having contagious and infectious diseases common nuisances, 
and authorizes their destruction by certain officials under certain 
conditions, is a legitimate exercise of the police power. But a 
State law providing for the inspection of animals whose meats 
are designed for human food, cannot be regarded as a rightful 
exercise of the police power of the State, if the inspection pre- 
scribed is of such a character, or is burdened with such condi- 
tions, as will prevent the introduction into the State of sound 
meats, the product of animals slaughtered in other States. For, 
in that event, it discriminates against the products of other 
States, and interferes with and burdens interstate commerce.‘ 
For the purpose of securing the purity and wholesomeness of 
milk offered for sale, an ordinance may lawfully be enacted 
against feeding cows on still slops and vending the milk of cows 
so fed. Soa city ordinance having for its object the prevention 
of the use of unwholesome well water in the making of bread 
for public distribution and consumption, may validly require, as 
a means to that end, the filling up of wells on premises where 
such bread is made.® Again, an act ‘‘to prevent the willful 
pollution of the waters of any creek, pond, brook,’’ etc., used to 
supply any public reservoir, is not within the prohibition of the 
constitution against the appropriation of private property for 


1 Wilkins v. State, 113 Ind. 514. 3 Newark & S. O. H. R. Co. v. Hunt 
2 Commonwealth v. Wasson, 12 (N.J.), 12 Atl. Rep. 697. 

Pitts. L. J. 434; s. c. 3 Crim. Law 4 Minnesota v. Barber, 136 U.S. 313. 

Mag. 726; Fox v. Territory, 2 Wash. 5 Johnson v. Simonton, 43 Cal. 242. 

Terr. 297; Byrne v. Stewart, 3 Desau, ® State v. Schlemmer (La.), 8 South. 
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public use without compensation. Although it may limit the 
beneficial use of private property, it is not an exercise of the 
right of eminent domain, but only a police regulation, forbid- 
ding certain specified uses of private property because such 
uses tend to the common injury of the citizens of the State, and 
it is sustainable as a proper exercise by the legislative authori- 
ties of the police power vested in them.? 

OLEOMARGARINE Laws.— In the case of Powell v. Common- 
wealth,? the Pennsylvania act of May 21st, 1585, entitled «an 
act for the protection of the public health and to prevent adul- 
teration of dairy products and fraud in the sale thereof,’’ came 
before the appellate court of that State, and was adjudged to be 
a valid exercise of the police power, and not unconstitutional. 
The case was carried to the Supreme Court of the United States, 
where the decision was affirmed, and where it was held —to state 
the matter more fully —that the prohibition of the manufacture 
out of oleaginous substances, or out of any compound thereof, 
other than that produced from unadulterated milk or cream from 
unadulterated milk, of an article designed to take the place of 
butter or cheese produced from pure unadulterated milk or 
cream; or the prohibition of the manufacture of any imitation 
or adulterated butter or cheese, or of the selling or offering for 
sale, or having in possession with intent to sell, the same, as an 
article of food, is a lawful exercise by the State of the power to 
protect the public health by police regulations. The court 
further declared that the questions, whether the manufacture of 
oleomargarine or imitation butter, of the kind described in 
the statute, was or might be conducted in such a way, or with 
such skill and secrecy, as to bafile ordinary inspection, or whether 
it involved such danger to the public health as to require, for 
the protection of the people, the entire suppression of the busi- 
ness, rather than its regulation in such a manner as to permit 
the manufacture and sale of articles of that class that 
do not contain noxious ingredients, were questions of fact and 
of public policy which belonged to the legislative department to 


1 State v. Wheeler, 44 N. J. Law, 2114 Pa. St. 265; s.c. 7 Atl. Rep. 
88. 013. 
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determine.! Laws substantially similar to that enacted in Penn- 
sylvania were adopted in Maryland,? Minnesota,’ and Mis- 
souri,‘ and were in each case held valid and constitutional. In New 
York, under the first attempt to suppress the production of 
oleomargarine, it was held that a law making it a criminal offense 
to sell an article intended as a substitute for butter was not con- 
stitutional.5 But later, it was adjudged that a statute which 
forbids the manufacture or sale of products not made from un- 
adulterated milk in imitation or semblance of butter, or designed 
to take its place, is valid and constitutional, as it is calculated 
to prevent fraud, and not merely to suppress one industry for 
the benefit of another. In New Hampshire the law prohibits 
the sale of any thing made in imitation of butter, and not wholly 
made from milk or cream, unless colored pink. This statute is 
held to be within the lawful scope of the police power of the 
State.’ At first, a determined opposition to the enforcement 
of these laws was made on the ground that oleomargarine is 
not unwholesome as an article of food, and therefore not detri- 
mental to the public health. Consequently, it was claimed, it 
is not a legitimate subject for the application of the police 
power, and the laws against its manufacture are no more than 
an arbitrary interference witha lawful business. The contention 
is at least plausible. And if the courts had conceded that it 
rested with them to determine the necessity or expediency of 
the laws in question, or to test the accuracy of the information 
on which the legislature acted, they would have had to investi- 
gate the hygienic qualities of the disputed product, and base 
their decisions on the result of their inquiries. This, however, 
they always refused to do. Either they held that the question 
was not for the judicial department, or that the validity of the 
statute could be sustained on other grounds. Thus the court in 


1 Powell v. Pennsylvania, 127 U. S. 4 State v. Addington, 77 Mo. 110. 
678. 5 People v. Marx, 99 N. Y. 377; s. ¢. 

2 Pierce v. State, 63 Md. 596; Mc- 2N. E. Rep. 29. 
Allister v. State (Md.), 20 Atl. Rep. ® People v. Arensberg,105 N. Y. 123; 
143. s.c. 11 N. E. Rep. 277. 

3 Butler v. Chambers, 36 Minn. 69, 7 State v. Marshall, 64 N. H. 549; 
30N. W. Rep. 308. 8.c.15 Atl. Rep. 210. 
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New Jersey observed that if the sole basis for the statute in 
question were the preservation of the public health, the objec- 
tion that oleomargarine, though colored with annotto, was a 
wholesome article of food, would be pertinent. In that case, 
they said, they might be required to consider the delicate ques- 
tions whether and how far the judiciary could pass upon the 
adaptability of the means which the legislature had proposed for 
the accomplishment of its legitimate ends. But the provision 
in question, it was stated, was not aimed at the protection of 
the public health. Its object was to secure to dairy men and to 
the public at large a fuller and fairer enjoyment of their prop- 
erty, by excluding from the market a commodity prepared with 
a view to deceive those purchasing it. It was not pretended, 
said the court, that annotto had any other function in the man- 
ufacture of oleomargarine than to make it a counterfeit of but- 
ter, which is more generally esteemed and commands a higher 
price. And that the legislature might repress such counterfeits 
did not appear to the court to admit of substantial question.! 
But in a case in Missouri, the court squarely refused to receive 
testimony to show that oleomargarine was wholesome as an arti- 
cle of food, holding that the constitutionality of the act could 
not be tested in that way.? Another contention of the makers 
of oleomargarine, which did not lack a certain plausible foree, 
was that a State statute prohibiting the manufacture and sale of 
that commodity was invalid because the article was patented 
under the laws of the United States. But Mr. Justice Miller, 
in a case coming before him at circuit, ruled that this proposi- 
tion was not sound in law. He said that the sole object and 
purpose of the patent laws was to give to the inventor a mon- 
opoly of what he had discovered. What was granted to him 
was the exclusive right, — not the abstract right, but the right 
in him to the exclusion of every body else. He was not author- 
ized by the patent laws to manufacture and sell the patented 
article in violation of the laws of the State. His enjoyment of 
the right might be modified by the exigencies of the community 


1 State v. Newton (N. J.), 14 Atl. 
Rep. 604. 


2 State v. Addington, 12 Mo. App. 
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to which he belonged, and regulated by laws which rendered it 
subservient to the general welfare, if held subject to State 
control.? 

Laws Acatnst ADULTERATION OF MILK.— A statute regu- 
lating the sale and inspection of milk, which prohibits the sale 
of adulterated milk, or milk to which water or any foreign sub- 
stance has been added, and provides for an analysis of milk by 
an authorized milk inspector, is not unconstitutional, the object 
and purpose of the statute being to prevent frauds and protect 
the health of the people.? And the legislature has power to make 
it a criminal offense to sell pure milk, mixed with pure water.’ 
Further, a person may be convicted of selling adulterated milk, 
under the statute in that behalf, although he did not know it to 
be adulterated.* In Rhode Island the statute upon this subject, 
after prohibiting the sale of adulterated milk, enacts that ‘‘ in 
all prosecutions under this act, if the milk shall be shown upon 
analysis to contain more than eighty-eight per cent. of watery 
fluids, or to contain less than twelve per cent. of milk solids, or 
less than two and one-half per cent. of milk fats, it shall be 
It is 


deemed for the purpose of this act to be adulterated.”’ 
held that this clause does not establish a rule of evidence, to the 
prejudice of the accused, but defines a new offense, and is a valid 


1 In re Brosnahan, 18 Fed. Rep. 62. 

2 State v. Campbell, 64 N. H. 402; 
s.c. 13 Atl. Rep. 585; People v. West, 
106 N. Y. 293; s. c. 12 N. E. Rep. 610. 

3 Commonwealth». Waite, 11 Allen, 
264. Chapman, J., in delivering the 
opinion of the court,remarked: ‘*The 
defendant in this case contends that 
the statute is unconstitutional, because 
itis in derogation of common right. 
The substance of the argument is this: 
It is innocent and lawful to sell pure 
milk, and it is innocent and lawful to 
sell pure water; therefore the legisla- 
ture has no power to make the sale of 
milk and water, when mixed, a penal 
offense, unless it is done with a fraud- 
ulent intent. But it is notorious that 
the sale of milk adulterated with water 


is extensively practiced with a fraud- 
ulent intent. It is for the legislature 
to judge what reasonable laws ought 
to be enacted to protect the people 
against this fraud, and to adapt the 
protection to the nature of the case. 
They have seen fit to require that 
every man who sells milk shall take 
the risk of selling a pure article. No 
man is obliged to go into the business; 
and by using proper precautions any 
dealer can ascertain whether the milk 
he offers for sale bas been watered. 
The court can see no ground for pro- 
nouncing the law unreasonable, and 
has no authority to judge as to its ex- 
pediency.” 
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and constitutional exercise of the police power. And in several 
other States, provisions substantially similar to that quoted have 
been sustained as constitutional.? In New Jersey, a statute 
which confers upon the State inspector of milk the power to con- 
demn and pour upon the ground, or to return to the consignor, 
any milk which he finds upon inspection. to be adulterated, is 
held to be valid and within the lawful power of the legislature.* 

QUARANTINE AND ImmicraTion Laws.—It is well settled, 
upon the authorities, that the power to establish quarantine reg- 
ulations rests with the States and has not been surrendered to 
the Federal government. The source of this power lies in the 
general right of a State to provide for the health of its people, 
and although the power when exercised may, in a greater or less 
degree, affect commerce, yet quarantine laws are not enacted for 
that purpose, but solely for preserving the public health. If 
they injuriously affect commerce, Congress, under the power to 
regulate it, may control them. Of necessity they operate on 
vessels engaged in commerce, and may produce delay or incon- 
venience, but they are still lawful when not opposed to the Con- 


stitution or to any act of Congress, and when not transcending 


the necessities of protection to the people of the State. Since 
the government was first organized Congress has passed no law 
to protect the people against the invasion of contagious or in- 
fectious diseases from abroad, notwithstanding that yellow fever 
and the cholera have at times been epidemic. The reason is, no 
doubt, that Congress has believed that the power to do this be- 
longed to the States, or that what ought to be done could be 
more efficiently done by local authorities familiar with the mat- 
ter Accordingly it is held that a statute of a State providing 
that ‘* the board of health in each sea-port town may at any time 
cause a vessel arriving in such port, when such vessel or the cargo 


1 State ». Smyth, 14 R. I. 100. 

2 Shivers v. Newton, 45 N. J. Law, 
469; Commonwealth v. Luscomb, 130 
Mass. 42; Commonwealth v. Evans, 
132 Mass. 11; People v. Cipperly, 101 
N. Y. 634; s. c. 4 N. E. Rep. 107. 

8 Shivers v. Newton, 45 N. J. Law, 
469. 


* Gibbons v. Ogden, 9 Wheat. 203; 
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455. 
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thereof is, in its opinion, foul or infected, so as to endanger the 
public health, to be removed to the quarantine ground, and thor- 
oughly purified, at the expense of the owners, consignees, or 
persons in possession of the same,’’ is not unconstitutional, but 
is within the police power of the State.1 But certain decisions 
of the United States Supreme Court hold that State laws de- 
signed to guard against the landing of diseased or pauper immi- 
grants must not amount to a regulation of foreign commerce, 
for if they do, they are void, whether claimed to be an exercise 
of the police power or any other power.? 

CEMETERIES AND Buriat Laws. — The State may lawfully, in 
the exercise of its police power, prohibit the interment of dead 
bodies in designated parts of a populous city, notwithstanding 
the places covered by the prohibition had been used as ceme- 
teries in time past, and were held, by the owners, under grants 
or trusts, devoting them to such purposes.? The purchaser of 
a lot in a cemetery for burial purposes, does not take any title 
to the soil, and an act of the legislature, directing the vacation 
and sale of the cemetery and the removal of the bodies, is not 
an unconstitutional infringement of his rights. Recently the 
Supreme Court of Massachusetts observed that they had had oc- 
casion to discuss the power of the legislature to pass laws which 
belonged to the class of police regulations, and which included 
laws for the preservation, care, aid removal of cemeteries and 
tombs, and the disposal of the remains of the dead; and that it 
was held there, as well as in other courts, that all individual 
rights of property were subject to laws of that character.® 
‘‘It has been usual for our legislature,’’ continued the court, 


1 Train v. Boston Disinfecting Co., 
144 Mass. 523. See also Harrison v. 
Mayor of Baltimore, 1 Gill, 264. 

2 Henderson v. Mayor of New York, 
92 U.S. 259; Chy Lung v. Freeman, 
Id. 275. 

3 Coates v. Mayor of New York, 7 
Cow. 585; Brick Presbyterian Church 
v. Mayor of New York, 5 Cow. 538; 
Woodlawn Cemetery v. Everett, 118 
Mass. 354. 


4 Kincaid’s Appeal, 66 Pa. St. 411; 
s.c. 5 Am. Rep. 377. 

5 Citing Commonwealth v. Alger, 7 
Cush, 53; Fisher v. McGirr, 1 Gray, 1; 
Baker v. Boston, 12 Pick. 184; Van- 
dine, Petitioner, 6 Pick. 187; Night- 
ingale, Petitioner, 11 Pick. 168; Salem 
v. R. R., 98 Mass. 431; Dingley v. 
Boston, 100 Mass. 544. 
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**to pass laws for the preservation of the public health, and the 
suppression of what it has deemed to be nuisances, in applica- 
tion to a great variety of cases.’”’! But on the other hand, 
where the charter of a cemetery company authorized it to ac- 
quire and use land not exceeding five hundred acres for burial 
purposes, and after it had acquired the land, and spent money 
in preparing and adorning the same, a statute was passed for- 
bidding the company to use any of its lands for burial purposes 
outside of its then inclosure, which was less than five hundred 
acres, it was held that, as it did not appear that any nuisance 
existed or was liable to arise, the statute was not a valid exercise 
of the police power and was unconstitutional.? And so a statute 
which provides that, when lands are held by a city for burial 
purposes, and, in the judgment of the common council, the pub- 
lic good will be served by devoting such lands to other public 
uses, they may be so devoted to other uses, is unconstitutional. 
It cannot be upheld as an exercise of the police power of the 
State to protect the public health, as it confers on the city coun- 
cil general power to divert land from use as a cemetery to any 
other purpose, without reference to the requirements of the pub- 
lic health.’ 

Tenement House Lecistation. — Some years since a statute 
was enacted in the State of New York, making it a misdemeanor 
to manufacture cigars, in cities of more than five hundred thou- 
sand inhabitants (which of course included only New York and 
Brooklyn), in any tenement house occupied by more than three 
families, except on the first floor of houses on which there is a 
store for the sale of cigars and tobacco. This law was held to 
be invalid and unconstitutional. In the opinion of the Court of 
Appeals, it was said: ‘* When a health law is challenged in the 
courts as unconstitutional on the ground that it arbitrarily in- 
terferes with personal liberty and private property without 
due process of law, the courts must be able to see that it has at 


2 Sohier v. Trinity Church, 109 tery Asso. ov. Minnesota& N. W.R.Co., 
Mass. 1, 22. 121 Ill. 199. 

2 Town of Lake View »v. Rose Hill 8 Stockton v. City of Newark, 42 
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least in fact some relation to the public health, that the public 
health is the end actually aimed at, and that it is appropriate 
and adapted to that end. This we have not been able to see in 
this law, and we must therefore pronounce it unconstitutional.’’! 

Statistics oF Poputation. — A law requiring all physicians 
and midwives to report to the clerk of the court, within thirty 
days after their occurrence, all births and deaths which may come 
under their supervision, is valid and constitutional. The court 
in Iowa, in making this decision, observed that the statute re- 
quired the collection of statistics pertaining to the population of 
the State and the health of the people, which might impart in- 
formation useful in the enactment of laws, and valuable to 
science and the medical profession, to whom the people look for 
remedies for disease and for means tending to preserve health. 
The objects of the statute, the court said, were within the au- 
thority of the State and might be attained in the exercise of its 
police power. Similar objects were contemplated by a statute 
requiring a census to be periodically taken, the constitutionality 
of which they had never heard questioned. It was unnecessary 
for the court to inquire whether the provisions of the statute 
under discussion were unjust and oppressive or not. Those mat- 
ters were for the consideration of the legislative department of 
the government, and not for the courts.? 

MiscELLANEOUS ExampLes. — There are a number of instances 
in which the police power of the State has been exercised for the 
protection of the public health, which do not exactly admit of 
classification under any of the foregoing heads. Some of these 
we now proceed to cite. Thus it is undoubtedly within the 
power of a State, or a municipality, to prohibit the depositing of 
garbage or filth in any place, public or private, except such 
places as may be desiguated for that purpose by the superintend- 
ent of highways.’ So a city council has power to pass a by-law 
forbidding the keeping of swine within particular districts of the 
city; and, in the absence of evidence to the contrary, the courts 
will presume that a by-law so passed is reasonable.‘ Again, the 


1 Inre Jacobs, 98 N. Y. 98; s. c. 50. 8 Ex parte Casinello, 62 Cai. 038. 
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legislature has power to pass an act directing the removal of 
mill-dams, upon the ground that they are detrimental to the 
health of the surrounding country, just compensation being pro- 
vided.! It is also held that the obligation and the power of a 
city council to act as a board of health and prevent the spread 
of contagious diseases is not lessened by their omission to create 
a separate board of health, and their power is a police power, 
commensurate with their duty.” 


H. Biack. 
WasHINGTON, D. C. 


1 Miller v. Craig, 3 Stockt. (N. J.) 175. _ * Rae v. Flint, 51 Mich. 526, 
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CAN AN INSOLVENT DEBTOR INSURE HIS LIFE FOR 
THE BENEFIT OF HIS WIFE? 


The Supreme Court of the United States has decided that the 
proceeds of a policy of life insurance, taken out by an insolvent 
debtor, in his wife’s name, cannot be reached by his creditors 
after his death, nor can the amount actually paid in premiums be 
recovered, the widow being entitled to the whole.! The facts of 
the case involving this decision were as follows: — | 

In 1872 Thomas L. Hume took out a policy of insurance for 
$10,000 on his life for the benefit of his wife, in the Life Insur- 
ance Company of Virginia. In 1880, he obtained from the 
Hartford Life and Annuity Company five certificates of insurance 
on his life for $1,000 each. In 1881 he took out policies, for 
$10,000 each, on the same terms, in the Maryland Life Insurance 
Company, and the Connecticut Mutual Life Insurance Company. 
By statute in Connecticut and by the charters of the companies 
in Virginia and Maryland such policies belong, aside from the 
question of insolvency at least, to the wife and cannot be aliened 
during her life by her husband. 

Hume died in the latter part of 1881. Since 1874, it was 
found, his liabilities had exceeded his assets and his financial 
condition became gradually worse, until at the time of his death 
he was hopelessly involved. He was, however, till two days 
before his death a partner in an active business firm apparently 
of capital and credit. It was also found that he was in the habit 
of receiving and using an income of about $1,000 a year from 
property of his wife’s mother, and he was also largely indebted 
to the estate of his father-in-law, of which his wife and her 
mother were legatees. 

On suit by the creditors, the Supreme Court of the District of 
Columbia decided that Mrs. Hume was entitled to the insurance 


1 Central Bank v. Hume, 128 U. S. 195. 
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less the amount of premiums paid since 1874. Both parties 
appealed to the Supreme Court of the United States. 

Chief Justice Fuller delivered the opinion of the court. He 
admits that a voluntary assignment of a policy of insurance, 
effected by an insolvent in favor of his executors could not be 
sustained under the statute of 13 Eliz. c. 5, but he adds, the rule 
applies only to what the creditor could have made available for 
the payment of his debts, whereas these policies of insurance 
were made directly to the wife and Mr. Hume could exercise no 
control over them. The conclusion is, therefore, drawn that at 
any rate the creditors could not claim the whole proceeds of the 
policies, and the question is then examined whether the creditors 
were entitled to a return of the premiums. The question is an- 
swered in the negative. It is hinted that perhaps the fact that 
Hume was largely indebted to his mother-in-law and that the 
money received from her was to have been used for the benefit 
of his family, or the laws of the States where the insurance com- 
panies were formed, might perhaps affect the question; but 
these points are waived, the court preferring to rest the decision 
broadly on the following basis : — 

‘* The argument in the interest of creditors concedes that the 
debtor may rightfully preserve his family from suffering and 
want. It seems to us that the same public policy which justifies 
this, and recognizes the support of wife and children as a positive 
obligation in law as well as morals, should be extended to protect 
them from destitution after the debtor’s death, by permitting 
him not to accumulate a fund as a permanent provision, but to 
devote a moderate portion of his earnings to keep on foot a 
security for support already, or which could thereby be, lawfully 
obtained, at least to the extent of requiring that under such cir- 
cumstances the fraudulent intent of both parties to the transaction 
should be made out. And inasmuch as there is no evidence from 
which such intent on the part of Mrs. Hume or the insurance 
companies could be inferred in our judgment none of these 
premiums can be recovered.”’ 

The practical importance of the question involved may make 
profitable an examination of the legal principles governing it and 
the trend of judicial decision. 
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A policy of life insurance is a contract on the to pay death of the 
insured a fixed sum of money to the beneficiary of the policy, 
provided certain premiums are regularly paid. As more and 
more of these premiums are paid and the age of the insured in- 
creases as well as the consequent probability of the day for the 
performance of the contract being near at hand, its value in- 
creases. It is a right against the company or chose in action. 

In England prior to 1 and 2 Vict. c. 110, as a chose in action 
was not ‘* liable to be taken on execution a voluntary settlement 
of such property was not under the statute of Elizabeth alone 
liable to be set aside as fraudulent, but under that statute, taken 
in connection with the Insolvent Debtor’s Act, it was held to be 
so,as well as upon the death of the settler, because creditors 
could then reach all his personal property of whatever kind, and 
this is now the present state of the law.’’? 

In this country the early English rule seems never to have 
been adopted. It is certainly clear that wherever stock and 
choses in action belonging to their debtor may be reached by 
their creditors, a voluntary transfer of them is open to the 
charge of fraud under the statute of Elizabeth, and this is now 
the case almost everywhere.? There is nothing, therefore, in the 
fact that a policy of insurance is a chose in action to prevent 
creditors from setting aside a voluntary transfer in fraud of 
their rights, and obtaining the benefit of the proceeds. Fur- 
thermore, the decisions show that at least so far as concerns the 
assignment of an existing policy there is no difference in this re- 
spect between a policy of life insurance and other choses in 
action. 

In England the exact question before the court in Central 
Bank v. Hume seems never to have been presented, but so far as. 
the cases go they are uniform and clear. 

The earliest case bearing on the subject is Schondler v. Wace.® 
The plaintiffs were the assignees in bankruptcy of one Davis. 
The bankrupt had a policy of insurance on his life which he did 
not give up on his bankruptcy, but assigned it to another. It 


1 Bunyon, Life Insurance, *273. 3 1 Camp. 487. 
2 Bump Fraud. Conv. 239 and cases 
cited; 1 Story Eq. Jur., §§ 367, 368. 
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afterwards came into the hands of the defendant and he re- 
ceived the insurance money on the death of the bankrupt. 
Lord Ellenborough held that the assignees in bankruptcy were 
entitled to the proceeds of the policy, saying, ‘‘this was a pos- 
sibility of benefit to which the assignees were entitled as part of 
the effects of the bankrupt.’’ This case, therefore, is authority 
for the position that a policy of life insurance is a valuable 
property right, subject, like other property, to the claims of 
creditors. 

This case has been followed by a line of decisions, uniformly 
holding that a voluntary transfer of a policy of life insurance (or 
of an annuity, which presents a question similar in principle) may 
be set aside by creditors.! The most recent of them is Taylor v. 
Coeren,? decided in 1876. In that case a trader, doing a large 
business, settled upon his wife, among other things, two policies 
of insurance. It was shown that, at the time, his debts slightly 
exceeded his assets. It was held that the creditors were en- 
titled to the proceeds of the policies, Vice-Chancellor Malins 
saying: ‘*It 1s said that the settlement was of very trifling 
amount, considering the extent of his business, that he had only 
paid premiums to a small amount, and that he could only have de- 
frauded his creditors to the amount of those premiums. There 
is certainly a semblance of truth in that contention, but the an- 
swer to it is that the creditors have a right to all the property 
which would have belonged to him, and a considerable amount 
of property has been produced by these policies. In the state of 
his affairs he was not at liberty to reduce the amount of his 
property by the payment of the premiums, but as by paying the 
premiums he has kept on foot the policies, the creditors are en- 


titled to have that property which resulted from such pay- 
ment.”’ 


The English cases, therefore, give no countenance to the view 
that a voluntary settlement of a policy of life insurance is to be 
treated differently from such a settlement of other property, or 


2 Skarf v. Soulby, 1 Mac. & G. 364; Neal v. Day, 28 L. J. Ch. 45; Stokoe 
Penhall v. Elwin, 1Sm. & Giff. 258; v. Cowan, 29 Beav. 637; Freeman v. 
French v, French, 6 DeG. M.& G. 95; Pope, L. R. 9 Eq. 206, L. R. 5 Ch. 538. 
Jenkyn v. Vaughan, 3 Drew. Ch. 419; 21Ch. D. 636. 
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that a voluntary settlement upon the wife of the insured is to be 
dealt with more favorably than a settlement upon another. 

In this country, while there has not been the same uniformity 
of decision, the majority of cases have been in accordance with 
the English rule. Distinctions, however, have sometimes been 
drawn, as in the case decided by the United States Supreme 
Court, if a policy of insurance was taken out in the name of the 
wife originally — not assigned to her. 

Before considering the adjudged cases in the United States, it 
should be noticed that in many States, statutes have been passed, 
giving a wife greater rights in insurance on her husband’s life 
than she would be entitled to at common law. 

In Tennessee it was enacted! as early as 1846, that life insur- 
ance effected by a husband on his owr life should inure to the 
benefit of the widow and next of kin, to be distributed as personal 
property free from the claims of creditors; and a somewhat 
similar statute exists in Florida.? This is probably the most 
sweeping enactment anywhere in force. In Iowa any policy 
taken out in the name of the wife or assigned to her is hers 
free from her husband’s creditors. In Pennsylvania‘ and 
Maryland 5 the wife, child or any dependent relative is similarly 
protected if the policy was originally made so payable or was 
bona fide assigned. In Georgia,’ North Carolina,’ Michigan ® 
and New Jersey,’ the wife or wife and children receive the pro- 
ceeds of policies made expressly in their favor, but no provision 
is made for the protection of assignments to them. In North 
Carolina, the provision is incorporated in the constitution. 

In any of the States above named, by conforming to the 
statute, an insolvent debtor is allowed to secure insurance for his 
wife to any amount. In other States, the right is strictly lim- 
ited. The most usual form of limitation is on the amount of an- 
nual premiums. Any policy taken out in the name of the wife 


1 Code of Tenn. (1884), § 3135. * Purd. Dig. 802. 

2 McLellan’s Dig., c. 104, § 22. Con- 5 Rev. Code, art. 51, §§ 24, 26. 
strued in Pace v. Pace, 197 Fla. 438; 6 Code, § 2820. 
Eppinger v. Canepa, 20 Fla. 262. T Const. X. 7. 

> McLain’s Annot. Stat., §§ 1182, 8 Howell’s Annot. Stat., § 4238. 
2372. ® Rev. Stat., 640. 
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(or wife and children) is held free from all claims of the hus- 
band’s creditors, provided that the annual premiums do not 
exceed $500 in Alabama,? California,? Kansas* and New York,‘ 
$300 in Arkansas,*® Connecticut Missouri’ and Vermont,’ $150 
in Delaware,’ Maine,” Ohio” and Wisconsin.” In Mississippi ® 
and Rhode Island * the amount of the premiums which may be 
paid is not restricted, but the face of the policy may not exceed 
$10,000. 

A stricter law prevails in Illinois,” Kentucky,” Maine,” Mas- 
sachusetts * and New Hampshire.” In those States it is enacted 
in effect, that any policy taken out in the name of the wife belongs 
solely to her, but if the premiums or any of them have been paid 
by the husband with intent to defraud his creditors, an amount 
equal to such premiums with interest may be recovered by 
creditors, unless their right has been barred by the statute of 
limitations.” 

But in jurisdictions where such statutes have not been passed, 
or where the statutory requirements have not been complied with, 
and where, consequently, the question is governed by the 
statute of Elizabeth, what are the rights of the parties at 
the death of an insolvent debtor as to insurance procured by him 
in favor of his wife, when he was insolvent? It is tolerably 
well settled, in accordance with the English cases, that where a 
policy of insurance was originally taken out in the husband’s 
name a voluntary assignment by him when insolvent, may be set 
aside by his creditors. There is indeed one case to the contrary. 
In the matter of the Succession of Hearing.” In that case some 


1 Code, § 2356. 12 Rey. Stat., § 2347. 
2 Code, Civ. Proc., § 690. 13 Rev. Code, § 1261. 
> Dassler’s Comp. Laws, ch. 50a, § 14 Pub. Stat., c. 166, § 21. 
77. 4% Starr & Curtis Annot. Stat., c. 73, 
# Rev. Stat. (8th ed.) 1889. § 111. 
5 Dig. Stat. 1884, § 4623. 16 Act. of Mar. 12, 1870. 
6 Gen. Stat., § 2799. Rev. Stat., c. 75, § 10. 
7 Rev. Stat., §§ 5978-5981. 18 Pub. Stat., c. 119, § 167. 
® Rev. Laws, § 2340; and see $3 2343- 19 Gen. Laws, c. 175, §§ 1-3. 
2845. *” A similar statute has recently 
® Laws 1874, ch. 76, § 3. been passed in England; also, 45 and 
® Rev. Stat., ch. 49, § 94. 46 Vict.,c. -b, § 11. 
D Rev. Stat., § 3628. 21 26 La. Ann. 826. 
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of the policies in dispute had been taken out in the name of the 
wife and some had been assigned to her. The court decided 
broadly, Ludeling, C. J., dissenting, ‘‘ If the policy issue to the 
wife or is properly transferred to her, the amount stipulated 
therein belongs to her when the event insured happens, and she 
cannot be forced to inventory itas part of her husband’s estate.’’ 
But it is to be remembered that Louisiana is governed by the 
civil law and consequently the statute of Elizabeth is not in force 
there and the decision is not applicable to other States. On the 
other hand, in addition to the whole weight of English authority, 
there are a number of cases which decide that the wife has no 
such extensive rights.’ 

The difference of opinion is found when, as in Central Bank 
v. Hume, the policy of insurance was originally taken out for 
the benefit of the wife, and the husband has never had title to 
it, but has paid the premiums when insolvent. Three possible 
views can be suggested in such a case: — 

Ist. That the wife is entitled to the whole proceeds of the 
policy. 

2d. That she is entitled to the whole proceeds Jess the amount 
of the premiums. 

3d. That she can derive no benefit whatever from such a pol- 
icy. 

The first view was suggested by the court in Elliot’s Appeal.? 
After deciding that creditors of an insolvent debtor were entitled 
to the proceeds of policies of insurance effected by him in his 
own name and assigned to his wife after his insolvency, the court 
add, ‘* We are to be understood in deciding this case that we 
do not mean to extend it to the policies effected without fraud, 
directly and on their face for the benefit of the wife and pay- 


able to her. 


1 Catchings v. Manlove, 39 Miss. 
655; Appeal of Elliot’s Exec., 50 Pa. 
73 (see also Anderson’s Estate, 
85 Pa. 202; McCutcheon’s Appeal, 
99 Pa. 183); Stokes v. Coffey, 8 
Bush, 533; Thompson v. Cundiff, 11 
Bush, 567; Pullis v. Robison, 73 Mo. 

VOL. XXV. 


Such policies are not fraudulent as to creditors and 


201; Stigler’s Ex. v. Stigler, 77 Va. 
163; tna Bank v. U. S. Life Ins. Co., 
24 Fed. Rep. 770. See also Burton v. 
Farenholt, 86 N. C. 260; Fearn v. Ward, 
80 Ala. 555; Pence v. Makepeace, 65 
Ind. 345. 

2 50 Pa. 75. 
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are not touched by this decision.’’ It is obvious that this is 
merely a dictum. The action of the Pennsylvania legislature in 
enacting three years later, in 1868, that policies taken out for 
the benefit of dependent relatives or bona fide assigned to them 
should be free from the claims of creditors of the insured has 
prevented the question from coming up squarely in that State 
under the common 

In opposition to the theory announced by the Pennsylvania 
court, it has been decided in Fearn v. Ward,? Pullis v. Robison,’ 
Stigler’s Exec. v. Stigler,‘ In re Bear & Steinberg,’ tna Bank 
v. U.S. Life Insurance-Co.,® that creditors are entitled to a por- 
tion at least of the proceeds of a policy, the premiums of which 
have been paid by their debtor when insolvent, although the 
policy was taken out in the name of his wife or children. The 
New York Court of Appeals also said, in regard to such a 
policy, in the case of Barry v. Equitable Life Assurance Society,7 
in considering the effect of a certain statute which was ulti- 
mately held to control the case, ** Without that act when this 
policy was issued, the insurance money being for premiums paid 
out of the funds or property of the husband, could not have 
been retained from the personal representatives or creditors.’’® 

Such was the state of the authorities when the question came 
before the Supreme Court of the United States. Though on 
neither side of the question was there such a marked weight of 
authority as to hamper the court in deciding and resting the 
case purely on correct legal principles, yet the balance certainly 
inclined on the opposite side from that which the court took. 
The case of Central Bank v. Hume is expressly rested on the 


1 The correctness of the dictum was pear. See also Anderson’s Estate, 85 
re-asserted in McCutcheon’s Appeal, Pa. 202. 
99 Pa. 183; rather unnecessarily it § 80 Ala. 555. 
would seem, in view of the act of 1868. 3 73 Mo. 201. 
Chief Justice Fuller, in quoting from 477 Va. 163. 
this case (128 U.S. 195, 208), falls into 5 11N.B. R. 46. 
an error. The latter half of what he 6 24 Fed. Rep. 770. 
quotes from the case has reference to 7 59 N, Y. 587, 593. 
the Pennsylvania statute and not to 8 See also Stokes v. Coffey, 8 Bush, 
the statute of Elizabeth, as he seems 533, Thompson v. Cundiff, 11 Bush, 
to have thought and has made it ap- 567. 
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distinction between a policy taken out by the husband in his 
own name and a policy originally taken out in the name of the 
wife. In the former case the court admits that an assignment 
made by an insolvent debtor is to be dealt with in the same way 
as an assignment of any other property. While undoubtedly the 
court is right in this, is it consistent with the decision of the 
case, is the distinction sound? An insolvent debtor cannot as- 
sign stock which stands in his name to his wife. Is he any more 
able to give money to a broker that the latter may buy stock in 
the name of the wife? Does it make any conceivable difference 
whether a man in such circumstances gives his wife property in 
the shape in which it happens to be at the time or by exchange 
secures for her that property in a shape in which it never was in 
hishands. It surely cannot be contended that this is so in regard 
to most property ;' and the court suggests no difference in a life 
insurance policy, nor can any valid distinction be made. There 
is an obvious fallacy in the reasoning of the court. It is said 
that the policies in question were in the name of Mrs. Hume, 
that they never formed part of her husband’s estate. This is 
very true, but the premiums which secured the policies and kept 
them alive were part of that estate, and have been diverted from 
the payment of debts to investments for the wife. Suppose that 
Mr. Hume, instead of taking out insurance, had deposited yearly 
in a savings-bank in the name of his wife an amount equal to 
what he actually expended in insurance premiums, could there 
be any doubt that the creditors would be entitled to the fund? 
Surely not. Yet the only difference between such an invest- 
ment and a policy of life insurance is that the bank engages to 
pay an amount equal to what it has received with interest, while 
the insurance company agrees to pay a fixed sum which may 
be greater or may be less than the amount of premiums with 
interest, the time of payment being uncertain. 

The case of Stokes v. Coffey ? is interesting in this connection. 
In that case an insolvent debtor exchanged a policy on his life in 
his own favor for a similar policy payable to his wife. It was 


1 Perry on Trusts, § 149 and cases ances (3ded.), 234, 238, 240; Phipps 
cited; Bump on Fraudulent Convey- vv. Sedgwick, 95 U. S. 3. 
2 8 Bush, 533. 
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held that this transaction was void as to antecedent creditors. It 
is difficult to see how the Supreme Court of the United States 
could now consistently arrive at the same conclusion. The 
second policy has certainly never been part of the debtor’s 
estate. It does not seem to affect the applicability of the reason- 
ing of the Supreme Court whether the policy of the wife be paid 
for in money as is usual, or by exchange of stock or another 
policy or any other kind of property. 

It is not unlikely that the court was influenced by the factthat 
the amount of the premiums was quite small when compared 
with the amount of the proceeds of the policy ; but this was only 
accidental. In at least fifty cases out of one hundred the invest- 
ment suggested, in a savings bank paying a fair rate of interest, 
would be more profitable. Whether it will be so or not in any 
particular case is a matter of chance. 

This leads to the consideration of the second view suggested — 
that the creditors are entitled to have the amount of the premiums 
refunded, since, it is said, that they were voluntarily transferred 
in fraud of creditors; but that the remainder of the proceeds 
belongs to the widow, since neither it nor its equivalent was ever 
part of the estate of the insolvent debtor. A decision to this 
effect was rendered in the case of Aina Bank v. U. S. Life 
Insurance Company! (decided in thirteen lines, citing no 
authorities), and an elaborate dictum to the same effect was 
pronounced in Pence v. Makepeace,? the court saying: ‘ The 
very utmost which the creditor could possibly recover would be 
the aggregate amount of the premiums paid.’’ The case of 
Central Bank v. Hume was also so decided by the Supreme Court 
of the District of Columbia,’ and from this decision the appeal 
was taken.‘ 


1 24 Fed. Rep. 770. policy was payable it was assigned as. 
2 65 Ind. 345. error that the court held any portion 
5 3 Mackey, 360. of the proceeds applicable to the pay- 
4 Stigler’s Ex. v. Stigler, 77 Va. 168, ment of the testator’s debts. It was 
is not an authority for the proposition held no error—and the decree was 
that only the premiums can be re- affirmed. The court did not feel 
covered by creditors. Thelowercourt bound to pass upon the amount which 
awarded the creditors that amount. might be made so applicable. 
On appeal by the relatives to whom the 


{ 


CAN AN INSOLVENT INSURE HIS LIFE FOR WIFE’S BENEFIT? 195 


The answer to the reasoning on which these cases rest is that 
though it was ouly the premiums which the debtor transferred . 
from his estate, yet the policy of insurance was bought and 
wholly paid for by these premiums. It might well happen that 
the investment was unprofitable, that the proceeds of the insur- 
ance were less than the sum of the insurance with interest. As 
the creditors in following the property must take the risk of an 
unprofitable investment, so they are entitled to the chance of a 
successful one. Had the insolvent debtor procured a lot of land 
to be transferred to his wife for the sum of $1,000, and it after- 
wards rose in value to $2,000, could it be successfully contended 
that the creditors could not recover the land, but were confined 
to alien for $1,000? By the conveyance to a volunteer of prop- 
erty purchased with the money of an insolvent debtor, a con- 
structive trust arises in favor of the defrauded creditors and on 
the ordinary principles of tracing trust property, creditors may 
follow the investment into whatever form it may take.’ No 
reason is perceived why there should be greater difficulty in 
following it into the proceeds of a policy of life insurance than 
into the proceeds of a lot of land. 

A curious reason is given in A®tna Bank v. U. 8. Life Insur- 
ance Company? for confining the recovery of the creditors to 
the premiums: — 

‘* The insurance was upon her (the wife’s) interest in his ( the 
husband’s) life, not the creditor’s interest in his life, and the 
amount due represents her interest and, beyond the premiums, 
is hers.’? That is, the insurance is the product of the wife’s in- 
surable interest and the premiums. The same idea is hinted at 
in Chief Justice Fuller’s opinion in Central Bank v. Hume. But 
the wife’s insurable interest in no sense pays for the insurance or 
any part of it. It is against the policy of the law to allow 
wagering policies; hence the right to insure a life is confined to 
those immediately interested in that life. Such an interest, 
however, is not property; the only effect of it is to allow a cer- 
tain kind of investment to be made. It is not true to say that a 
policy in the name of his wife is on her interest in her hus- 


1 Perry on Trusts, § 149. 2 24 Fed. Rep. 770. 
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band’s life. It is on his whole life like any other policy, the 

question of interest only arising in considering the right to in- 
sure that life. Furthermore, if the debtor had applied the 
money which paid the premiums, for the benefit of his creditors, 
as he should have done, and for this purpose had insured his 
life for their benefit, the proceeds would have been exactly the 
same as if the insurance were in his wife’s name. 

It follows from what has been said, that in the opinion of the 
writer there is no escape from the conclusion that in the absence of 
statute, whatever may be the form in which a policy of insurance is 
drawn, a wife can take no benefit from it, if it was paid for by her 
husband when insolvent. An insolvent debtor may in many ways 
prevent his creditors from obtaining the property in his posses- 
sion. He may spend it with a lavish hand, he may invest it in 
bankrupt railroads or wild-cat mines, or subject it to conditions 
which will be binding on his creditors, bat it is believed that in 
no case, without the intervention of statute, can he make a gift. 
of his property, or any portion of it to another, however laud- 
able his motives may be. It makes no difference in what form 
the gift is made. The rule of law subjecting a debtor’s prop-~ 
erty to the payment of his debts is not so easily circumvented 
as would be the case if a donee could hold such a gift, provided 
it had never been part of the debtor’s estate in that specific 
shape. Whether the property is actually transferred by the 
debtor, or only paid for by him, whether the transfer or purchase 
is made directly or through one or ten trustees, in every case 
alike, so long as either the property or what has produced it has 
been part of the debtor’s estate and has been by him parted 
with without receiving value in return, and so long as it still re- 
mains in the hands of a volunteer, the creditors may follow and 

recover it. Nor is it essential that any actual intent to defraud 
exist in the mind of the debtor or his donee.? 

From the fact that frequently many years elapse between the 
issuing of a policy and the time when the insurance falls due, it 


1In accord with this view are of the court above quoted in Barry v. 
Fearn v. Ward, 80 Ala. 555; Pullis v. Equitable Life Assurance Society, 59 
Robison, 73 Mo. 201, and the dictum N. Y. 587, 593. 
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may often happen that the insured, though solvent when the 
policy was issued, has paid some of the later premiums when 
insolvent. In that case the proper distribution of the proceeds 
would depend on the view taken by the court of the nature of a 
policy of insurance. By some courts it is held that each pre- 
mium is a portion of the consideration for which the company 
promises to pay the amount of the insurance. If that view be 
taken the creditors would be entitled to such a proportion of it 
as the amount, with interest, of the premiums paid by the in- 
sured when insolvent bears to the whole amount of the premiums 
with interest.!. The more usual doctrine, and that held by the 
Supreme Court of the United States,’ is that the payment of the 
first premium alone is the consideration of the contract and that 
payment of the subsequent premiums is merely a condition. 
Under that view, creditors would be confined to the recovery 
of the premiums paid by the insured after he became insolvent, 
with interest ; since those premiums did not form the consideration 
for the policy and therefore payment of them can give no other 
right than an equitable lien for the amount paid in fraud of cred- 
itors. The beneficiaries named in the policy would be entitled 
to the rest.’ 

It is not intended to find fault with the statutory provisions 
allowing an insolvent debtor to insure his life for the benefit of 
those dependent upon him. It may well be that such a policy is 
better for society than to require all assets of every kind to be 
given up to creditors. What is insisted upon is this, that by 
the common law as brought to this country, no exceptions were 
made to the sweeping rule that an insolvent debtor could not, in 
any way, convey his property to a volunteer, so as to free it from 
the claim of creditors. The statutes themselves above referred 
to are an admission of this, for if the law without the statutes 
were not what is contended, why pass the statutes? If, now, the 
sentiment is right and just that a man should make provision — 
to some extent at least — for those dependent upon him, before 


1 Pullis v. Robison, 73 Mo. 201. 5 In re Bear v. Steinberg, 11 N. B. 
2 Central Bank v. Hume, 128 U.S. R. 46. 
195, 
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paying his debts, and if that sentiment exists among a majority 
of the people, it should find expression in statute, and the extent 
of the right should so be properly defined. Till then the rule of 
the common law should prevail and the courts, uninfluenced by 
considerations of ‘* meritoriousness ’’ which are for the legisla- 
ture to consider, should enforce the law. 


SamvEL WILLIsTON. 
CAMBRIDGE, Mass. 
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It is not the purpose of this paper to treat of removal from 
office by impeachment proceedings or by address, nor to con- 
sider the subject of removal under the Federal constitution or 
laws. In view of the attempts which have been and are be- 
ing made to promote civil service reform in State and municipal 
governments, the questions considered herein are of practical im- 
portance to the advocates of such reform. They are not of less 
practical moment to those engaged in the administration of the 
law whether as judges or as attorneys. It is hoped that one re- 
sult may follow the presentation of the adjudications: that 
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greater harmony may be brought about in the views which may 
be hereafter promulgated from the bench on the important ques- 
tions involved in proceedings against officers. It may be 
doubted whether there is any question upon which such diver- 
gent opinions are held as are disclosed herein. 

Section 1. An office is said to be ‘ that function by virtue 
whereof a man hath some employment in the affairs of another, 
as of the king or of any other person.’?! ‘* And every man is 
a public officer who hath any duty concerning the public, and he 
is not the less a public officer where his authority is confined to 
narrow limits; because it is the duty of the office and the nature 
of the duty which makes him a publie officer, and not the extent 
of hisauthority.’’? The Supreme Court of the United States 
defines office as a public station or employment conferred by 
the government. ‘The term embraces the idea of tenure, 
duration, emolument and duties.? It is a position, place or 
station to which, for the time being, a portion of the sov- 


ereignty, legislative, executive or judicial, attaches, to be 


exercised for the public benefit.4 This definition is too 
narrow because it excludes the much larger class of officers 
known as ministerial. The same court gave substantially the 
same meaning to the term when it held that commissioners ap- 
pointed to dispose of the public lands were not civil officers.® 
A larger and more satisfactory interpretation was given in 
a later case, where it is said that ‘* any person charged by law 
with the performance of public functions affecting the general 
interests of society, especially if he be elected thereto by the 
people, or appointed by the legislature, and who receives his 
compensation out of the public treasury, is a public officer.’’® 


1 2 Tomlin’s Law Dic. geological commissioners appointed 


2 Ibid. 

5 United States v. Hartwell, 6 Wall. 
385. 

4 United States v. Lockwood, 1 Pin. 
(Wis.) 359, 363. See last note to this 
section. 

5 United States v. Hatch, 1 Pin. 
182. 

® Hall v. State, 39 Wis. 79. The 
question in this case was whether 


by the legislature sustained a contract 
relation with the State, so that the 
repeal of the law by which they were 
appointed impaired the obligation of 
the contract made pursuant to it be- 
tween the commissioners and the 
governor. The State court held the 
negative of this proposition; but its 
ruling was reversed. Hall v. Wiscon- 
sin, 103 U.S. 5. 
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These cases and those referred to in the following note warrant 
the statement that a person who has been appointed or elected, 
pursuant to law, to a position or place which has a designation 
or title given thereby, and who exercises functions concerning 
the public which the law assigns to him, is a public officer, and 
not a mere employe or servant.? 

Sec. 2. If an office is created and the term fixed by the 
constitution, which also declares for what causes and in what 
mode an incumbent of it may be removed before the expiration 
of his term, neither the legislature nor the executive can re- 
move or suspend for any other reason nor in any other mode 
than that provided.? 

The legislature cannot declare that a given offense shall be 
deemed one of a class of offenses for which a removal may be 
made, make it of that class and authorize or require the removal 
of an officer upon conviction of such offense. Where the con- 
stitution allows a removal for ‘* misfeasance in office,’ it meant 
when it was adopted, an offense which consisted in the wrong- 
doing of an official act and nothing more; and the question 
whether an act is of that character is a judicial question. 
Hence a statute which declares that it shall be deemed ‘ mis- 


1 Bradford v. Justices, 33 Ga. 332, 
336. Park commissioners are officers 
within the meaning of the constitution 
of Illinois, though their functions are 
to be performed in one muncipality. 
Wilcox v. People, 90 Ill. 186. Com- 


Brown, 59 Jd. 672. Officers)’ ina city 
charter includes policemen. Jackson- 
ville v. Allen, 25 Ill. App. 54. Com- 
missioners appointed to lay out a road 
are public officers. People v. Hayes, 
7 How. Pr. 248. Aprofessorin a State 


missioners appointed by the governor 
pursuant to a statute to superintend 
the construction of a building are of- 
ficers within the provision of the con- 
stitution of New York which declares 
that where the duration of an office is 
not prescribed thereby, it may be de- 
clared by law, and when not so declar- 
ed, shall be during the pleasure of the 
appointing power. People v. Comptrol- 
ler, 20 Wend. 595. The captain of the 
police force of a city is an officer 
within the meaning of a like provision. 
People v. Hill, 7 Cal. 97. Andsoisa 
member of such a force. 


Smith v. 


university is not a public officer, so 
that his employment prevents a con- 
tract relation between him and the 
governing body of the institution. 
Butler v. Regents, 832 Wis. 124. See, 
as to retired army officers who are not 
on duty. People v. Duane, 121 N. Y. 
867; State v. De Gress, 53 Texas, 387. 

2 Lowe v. Commonwealth, 3 Met. 
(Ky.) 237; Page v. Hardin, 8 B. Mon. 
648, 673; Brown v. Grover, 6 Bush, 1; 
Commonwealth v. Gamble, 62 Pa. St. 
842; State v. Draper, 50 Mo. 353; State 
v. Thoman, 10 Kan. 191; State ov 
McNeely, 24 La. Ann. 19. 


202 


25 AMERICAN LAW REVIEW. 


feasance’’ for an officer while engaged in, or by law required to 
be engaged in, the discharge of his official duties, to be in a 
state of intoxication, is invalid as to such officers as are within 
the constitutional provision.? 

This view is not in harmony with that entertained by the 
Supreme Court of Indiana. The constitution of that State pro- 
vides for the election of a sheriff, fixes the term and the qualifi- 
cations. In one section it declares that ‘ all State officers shall, 
for crime, incapacity, or negligence, be liable to be removed from 
office, either by impeachment by the house of representatives, to 
be tried by the senate, or by a joint resolution of the general 
assembly; two-thirds of the members elected to each branch 
voting in either case therefor.’’ And in the next following sec- 
tion: ‘All State, county, township and town officers may be 
impeached or removed from office, in such manner as may be 
prescribed by law.’’ The court observe that these sections are 
to be construed together, and held, in a proceeding to remove a 
sheriff, that it was competent for the legislature to declare that 
for such incapacity as necessarily results from voluntary intox- 
ication during the business hours of his office or from the habit 
of becoming intoxicated, he should forfeit and be removed from 
his office. The statute did not, as did the statute of Kentucky, 
declare in express terms that such intoxication should be deemed 
to be ‘*incapacity,’’ but that is its theory, and the court con- 
cedes that it can only be sustained upon that theory.? Without 
entertaining any but proper sentiments toward the court which 
made this ruling or the judge who wrote the opinion, one can 
wish that it was better reasoned and that more time had been 
given to its preparation. As the matter is left the better rea- 
sons are with the Kentucky court ; and it would also seem that 
the better policy sustains the decision of the latter. 

A constitutional office may be abolished by a new constitution 
or by the amendment of the one existing.’ 

The fact that an office is mentioned incidentally in the consti- 


1 Commonwealth v. Williams, 79 3 French v. Commonwealth, 78 Pa 
Ky. 42. St. 839. 
® McComas v. Krug, 81 Ind. 327. 


B33, 
Bs 
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tution does not make it a constitutional office so that it is placed 
beyond legislative control.! 

Sec. 3. Legislative power over purely statutory offices is ab- 
solute as to the term, mode of appointment and compensation, 
in the absence of a contract or a constitutional provision fixing 
the term.? While this is so it does not give the legislature such 
power where it has contracted with an officer, as where it has 
agreed to pay a stipulated salary for his services during a limited 
period. Such a contract is as fully protected by the Federal 
constitution as a like contract would be between two citizens.* 
The legislature of Wisconsin provided for a geological survey 
of the State, and by a statute appointed three persons named as 
commissioners and defined their duties. It was enacted that the 
governor should enter into a written contract with them, which 
was to fix the rate of compensation for such commissioners with- 
in a prescribed limit. One of the commissioners was not a resi- 
dent of the State. Before the expiration of the time designated 
in the contract the statute was unconditionally repealed. Ina 
suit brought against the State by the non-resident commissioner 
to recover for services rendered under the contract after such 
repeal a recovery was allowed.‘ 

A constitutional declaration ‘‘ that, in the absence of any con- 
trary provision, all officers now or hereafter elected or appointed, 
subject to the right of resignation, shall hold office during their 
official terms, and until their successors shall be duly elected or 
appointed and qualified’’ does not bar the legislature of power 
to vacate a statutory office, as that of notary public, nor forbid 
it to vacate such office as to a class of those who fill it, if it be 
done by a general law, where special legislation is prohibited. 


1 Scott v. Hermann, 11 Mo. App. 
48. See the next section and Ex parte 
Wiley, 54 Ala. 226. 

2 Butler v. Pennsylvania, 10 How. 
402; State v. Kalb, 50 Wis. 178; Opin- 
ion of Justices, 117 Mass. 603; New- 
ton v. Commissioners, 100 U. 8S. 559; 
Nichols v. McLean, 101 N. Y. 526; 
State v. Wright, 7 Ohio St. 333; Fra- 
zier v. Virginia Military Institute, 81 


Va. 59. A territorial legislature may 
declare a county office vacant and ap- 
point a person to succeed the incum- 
bent, who had been elected by the 
people and whose term had not ex- 
pired. People v. Van Gaskin, 5 Mont. 
352. 

3 Trustees of Dartmouth College v. 
Woodward, 4 Wheat. 518, 694. 
* Hall v. Wisconsin, 103 U. S. 5. 
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The purpose of the provision is that an officer shall hold his 
office and act until his successor is qualified... The power of the 
legislature is not limited as to removal from office by abolishing 
existing offices by a constitutional clause making it its duty to 
provide for the removal of officers.? If the constitution is silent 
as to the mode and cause of the removal of a non-constitutional 
officer, the legislature has full control of the whole subject.* 
Sec. 4. In some constitutions it is provided that when the 
duration of any office is not fixed therein or not declared by Jaw, 
it shall be held during the pleasure of the authority making the 
appointment. The word ‘ duration’’ signifies extent, limit or 
time. Hence a law which provides that an officer of a city po- 
lice force or a member of such force may be removed in a certain 
way, or for a certain cause, does not restrain or limit the power 
of removal to the cause or manner indicated. The only way in 
which the power of removal can be limited is by first fixing the 
duration or term of office, and then providing the mode by which 
a removal may be made during the term.‘ The * authority 
making the appointment,’’ as these words are used in a like pro- 
vision in the constitution of New York, means a continuing 
authority, and the expression does not vest the power to remove 
in a body whose functions were to be exercised under a statute 
within thirty days after its enactment.’ Municipal officers who 
are appointed may be removed at pleasure under a constitutional 
declaration that ‘‘ appointed officers, other than judges of the 
courts of record and the superintendent of public instruction, 
may be removed at the pleasure of the power by which they shall 
have been appointed.”’ ® 
Sec. 5. At common law the king could not take into his 
own hands, by virtue of his own judgment, an office on the 
ground that the incumbent of it had been convicted of a crime." 


1 State v. Hermann, 11 Mo. App.43. 545, holding that commissioners ap- 
2 Ibid. 


pointed under a law to superintend 

3 Ex parte Wiley, 54 Ala. 226. the erection of a public work are with- 
* People v. Hill, 7 Cal. 97, 102; in this provision. 

Smith v. Brown, 59 Id. 672. 6 Houseman v. Commonwealth, 100 
®* Bergen v. Powell, 94 N. Y. 591. Pa. St. 222. 


See People v. Comptroller, 20 Wend. T Reynolds’ Case, 9 Rep. 95. 
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The practice in England, when a question arose as to whether an 
office was forfeited, so that the king was entitled to the posses- 
sion of it, was to institute an inquest,‘which was an inquiry made 
by the king’s officer, his sheriff, coroner or escheator, virtule 
oficii, or by writ to them sent for that purpose, or by commis- 
sioners specially appointed. ‘* These inquests of office were de- 
vised by law as an authentic means to give the king his right by 
solemn matter of record, without which he in general can neither 
take nor part from anything. For it is a part of the liberties of 
England, and greatly for the safety of the subject, that the king 
may not enter upon and seize any man’s possession, upon bare 
surmises, without the intervention of a jury.’’! If such an in- 
quisition resulted favorably to the pretensions of the king, he 
could at once enter into the possession of the office. But such 
action was far from concluding the rights of the office holder. 
He held his franchise by letters-patent, and these could not be 
annulled except by judicial decision. Where the patentee hath 
done any act that amounts to a forfeiture of the grant the remedy 
to repeal the patent is by scire facias out of chancery.2 The 
conviction of an officer of a crime malum in se is not equivalent 
to an inquest of office, and in the absence of a statute authorizing 
the declaration of a forfeiture and a removal hy the executive of 
State officers appointed by the legislature, such declaration and 
removal cannot. be made; and it seems that, unless the constitu- 
tion gives the executive judicial power, a statute authorizing him 
to so do would be invalid. The question is judicial in its nature.* 
A statute giving the governor power to remove a State officer is 
void if the constitution lodges all judicial power elsewhere, and it 
is not validated by a subsequent amendment of the constitution 
authorizing the executive to remove such an officer.‘ 

In the investigation of charges against a sheriff by virtue of 
the power of removal vested in the governor by the constitution 
he acts in a judicial or quasi-judicial capacity, and pertinent state- 


1 8 Blackstone, ch. 17. 8 State v. Pritchard, 36 N. J. L. 
2 The statement made in the text 101, 113; Dullam v. Willson, 53 Mich. 
is substantially that made by Beasley, 392; Page v. Hardin, 8 B. Mon. 672. 
C. J., in State v. Pritchard, 36 N. J. L. 4 Dullam v. Willson, supra. 
101, 107. 
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ments made ina petition addressed to him for the removal of such 
an officer are absolutely privileged.1_ The power of removal ex- 
ercised by the executive under the constitution is judicial.? 

The Kentucky Court of Appeals did not find it necessary to. 
decide whether a charter giving the board of aldermen power to 
try a city officer on charges made against him was contrary to 
the constitution which gives the house of representatives the sole 
power of impeachment, and which provides that county officers 
shall be subject to indictment or presentment for specified causes, 
subject to appeal to the court of last resort; but it was said that 
there is much reason to infer that it was intended that no officer 
should be ousted in any other way from the discharge of the duties 
and reception of the emoluments of the office. It was ruled 
that the board of aldermen constituted a court of limited juris- 
diction, and that everything essential to make it such a court 
must appear affirmatively, and no intendment or presumption 
in its favor can be indulged; the aldermen, not being sworn 
by an officer authorized to administer oaths, the body was not 
authorized to try the officer against whom charges were brought.® 
The necessity for the administration of a special oath is doubted 
in a late case; but it is held that in acting upon the question of 
removal the mayor and aldermen act apart from their usual 
capacity, and where the law requires it they must act together; 
if they do not, a removal is void, though the officer proceeded 
against consent to be tried by the aldermen alone. Where the 
power is conferred upon executive and legislative officers to re- 
move for cause, after a notice and hearing, the tribunal is of a 
judicial character, and both must act together.® 

The view that the power of removal is judicial and cannot be 
conferred upon executive or administrative officers, where such 


1 Randall v. State, 16 Wis. 340; tion; and irregularities in the proceed- 
Larkin v. Noonan, 19 Jd. 82. Astatute ings cannot be taken advantage of 
which authorizes the removal of a collaterally. State ov. Prince, 45 Id. 
county officer ifit shallappear tothe 610. 

county board that he has been guilty, 2 Dullam v. Willson, 53 Mich. 392. 
and if, in its opinion, his misconduct, 8 Tompert v. Lithgow, 1 Bush, 176. 
or habitual or willful neglect, shall be 4 Andrews v. King, 77 Me. 224. 


a sufficient cause of removal, gives 5 Charles v. Hoboken, 27 N.J. L. 
the board the widest judicial discre- 204. 
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power is lodged in the courts by the constitution, 1s not generally 
accepted. The Supreme Court of Ohio recently examined the 
question and came to a conclusion which differs with that held by 
the courts of Kentucky, New Jersey and Michigan. It says of 
the cases in those courts that they have, ‘‘as a rule, proceed- 
ed upon the ground that an incumbent has a property right in his 
office, and that he cannot be deprived of his right without 
the judgment ofa court. This view finds support in the doctrines 
of the common Jaw, which regarded an office as a hereditament, 
but has no foundation whatever in a representative government 
like our own.’’! The view of the court as to the nature of office 
under our form of government is doubtless correct ;? but as I 
read the cases referred to the ground upon which they rest is not 
correctly stated in the quotation from the Ohio case; they do 
not proceed upon the theory of a property right in the officer, 
but upon the nature of the functions exercised by the power which 
removes. The Supreme Court of Illinois has also recently 
passed upon this point and ruled that there is neither title nor 
property in a public office within the meaning of the constitu- 
tional guarantee that no person shall be deprived of property 
without due process of law; and that a statute which authorizes 
a county board to remove a county treasurer from office for non- 
feasance or malfeasance therein does not confer judicial power, 
and is valid. The power to remove officers for cause is adminis- 
trative, not judicial. No distinction is to be made whether the 
officer removed was or was not appointed by the person or body 
authorized to remove; nor because the appointee was to hold 
during the pleasure of the appointing power, nor because a 
removal was allowed by law for cause.’ It was competent for 
the legislature, under a constitution which vested the power of 
impeachment in the house of representatives, and provided that 
the legislature might give the aldermen of a designated city such 


1 State v. Hawkins, 44 Ohio St. 98, State v. Prince, 45 Jd. 610; Keenan v. 
113. Perry, 24 Texas, 253; State v. Doherty, 

2In re Hennen, 13 Pet. 230, 260; 25 La. Ann. 119; State v. Frazier, 48 
Conner v. Mayor, 1 Selden, 285. Ga. 137; Patton v. Vaughan, 39 Ark. 

§ Donahue v. County of Will, 100 211; Attorney-General v. Brown, 1 
Ill. 94. Wis. 513. 

4 State v. McGarry, 21 Wis. 496; 5 State v. Hawkins, 44 Ohio St. 98. 
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criminal jurisdiction as may be necessary for the punishment of 
minor crimes and such offenses as the police and good order of 
the city may require, to invest a board of aldermen with the sole 
power to try all impeachments of city officers, not otherwise 
provided for, the judgment which might be rendered not extend- 
ing further than removal from office and disqualification to hold 
any office under the city charter, the party convicted being liable 
to indictment.! 

Src. 6. The English cases leave no doubt as to the common- 
law power to amove the officers of municipal corporations for 
reasonable and just cause. But such power was incident to the 
corporation at large, and did not attach to any select body or 
particular part of it, and unless delegated to such body or part 
was to be exercised by the whole corporation at a corporate as- 
sembly regularly and duly convened, the power to hold which 
was implied in the power of amotion.? At the time Judge Dil- 
lon prepared the third edition of his work (1881) the question 
whether the governing body of a municipality had such power 
without an express grant was not judicially settled in any of the 
States; but he ventured the opinion ‘¢ that, in the absence of an 
express grant or statute conferring or limiting the power, the 
common council of one of our ordinary municipal corporations, 
in the absence of any express or implied restrictions in the char- 
ter, does possess the incidental power, not only to make by-laws, 
but, for cause, to expel its members, and, for cause, to remove 
corporate officers, whether elected by it or by the people.’ * 
This conclusion is rested largely on the necessity of the case, 
although he maintains that the reason for the exercise of the 
power as it was in England exists here with respect to the body 
which acts for and represents the corporation. Two cases are 
referred to by Judge Dillon which are somewhat opposed to his 
view. In the New Jersey case it is said: ‘* The common coun- 
cil is not the corporation, and, whatever powers a municipal 
corporation may have to amove or expel a member for cause at 


1 State v. Ramos, 10 La. Ann. 420. 3 Sec. 242. 

21 Dill. Mun. Corp., secs 240, 241 4 State v. Jersey City, 1 Dutch. 536; 
(3d ed.); Rex v. Richardson, 1 Burr. State v. Chamber of Commerce, 20 
538. Wis. 63. 
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common law, it is clear that the corporation itself has not, by 
any by-law, delegated any of them to the common council, and 
that body, therefore, cannot avail itself of the common-law ju- 
risdiction, vested as an inherent right in the corporation itself, to 
expel a member of their own body.’’ But this was not neces- 
sary to a decision of the question before the court, inasmuch as 
the charter gave the council power to expel. In the Wisconsin 
case it was ruled that the grant of power to a private corporation 
to amove its members could not be exercised by its board of di- 
rectors who were charged with the general management of the 
corporate business. There was no direct adjudication upon this 
question until 1887, though in 1883 the existence of the common- 
law power, as stated by Judge Dillon, was assumed by the North 
Carolina court; but a proper occasion for its exercise did not 
arise by reason of the fact that an alderman was ineligible at the 
time of his election.1_ The direct adjudication was made by the 
West Virginia court, which ruled that a municipality, through its 

- governing body, has, as a common law incident, the right to try 
its principal officer upon charges of official misconduct, and upon 
his conviction before it, to remove him from office.? 

Sec. 7. If the constitution and laws are silent as to the tenure 
and removal of subordinate officers the power to remove is an 
incident of the appointing power.* A statute creating a State 
hospital made certain persons named in it as trustees, and 
their successors, a body corporate. It provided for a superin- 
tendent, and conferred upon the trustees the charge of the general 
interests of the institution; they were to appoint the superintend- 
ent for ten years; he was subject to removal only for infidelity 
to the trust reposed in him, or incompetency to its discharge. 
The governor, judges of the Supreme Court and members of the 
legislature were made ex officio visitors of the institution. The 
question arose as to whether the trustees were clothed with the 


1 Ellison v. Raleigh, 89 N. C. 125. 

* Richards v. Clarksbury, 80 W. Va. 
491, The Supreme Court of Rhode 
Island held in 1857, that a school com- 
mittee could remove its clerk —an 
office created by law—for cause, no 
express power being granted to that 


effect. Willard’s Appeal 4 R. I. 595, 
597. 

3 In re Hennen, 13 Pet. 230, 260; 
Avery v. Tyringham, 8 Mass. 177; 
Leyhman v, Sutherland, 3S. & R. 145. 
See Williams v. Glouster, 148 Mass. 
256. 
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power to remove the superintendent, and the affirmative was 
held. The court say: We think it very clear that the power here 
conferred upon some body could have had no reference to the 
power of amotion as inherently residing in the legislature ; for 
with or without that law they possess the power in their legisla- 
tive capacity, to remove the superintendent for any cause what- 
ever, or even without cause, and the limitation of the right to re- 
move for the two specified causes only must have had reference 
to the power of amotion to be exercised by some other authority 
created by the act in which the limitation is expressed.! 

The constitution of Illinois vests in the governor power to re- 
move any officer appointed by him, whether the appointment 
was made with the concurrence of the Senate or not ; he may re- 
move officers appointed by the executive under special laws en- 
acted before the constitutional power to remove was granted, 
and for a cause which such laws do not recognize, but which the 
constitution makes ground for removal.? 

The appointing power cannot remove an officer it has appointed 
when the constitution declares that persons appointed to fill 
vacancies shall hold until a designated event transpires.’ A 
statute provided that the clerks of certain courts should hold 
their offices for the same period as the justices thereof. A later 
act created the offices of assistant clerks, ‘* who shall be ap- 
pointed by the justices of said courts ; they shall hold office, per- 
form the same duties, and possess the same powers as now pre- 
scribed by law.’’ The effect of the quoted language was to ap- 
ply the provisions of the statute in force at the time it was 
enacted to the tenure of the officers appointed pursuant to the 
later law, and a removal of one of them without cause was void.! 
An interesting case on this branch of the subject arose in Mis- 
souri. The St. Louis police commissioners were authorized to 
appoint policemen who were to serve four years, and to be re- 
moved only for cause, after a hearing by the board, which had 
exclusive jurisdiction. The law provided as to the chief of police 
that he ‘* shall be appointed by the board, for such time as the 


1 People v. Higgins, 15 Ill. 110. 3 State v. Chatburn, 63 Iowa, 659. 
2 Wilcox v. People, 90 Ill. 186. * People v. Flynn, 62 N. Y. 875. 
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board shall determine, and be subject to removal by the board 
for cause.’’ In addition to the usual oath of office the commis- 
sioners were to swear that ‘‘ in any and every appointment or 
removal to be by them made to or from the police force created 
and to be organized by them under this act, they will, in no case 
and under no pretext, appoint or remove any policeman or other 
person ander them on account of the political opinions of such 
policeman, officer or other person, or for any other cause or 
reason than the fitness or unfitness of such person, in the best 
judgment of said commissioners, for the place to which he shall 
be appointed or from which he shall be removed.’’ A chief of 
police was appointed, but no designation was made of the term 
for which he was to hold. It was contended that the power to 
appoint ‘‘ for such time as the board shall determine’’ was 
equivalent to a power of investiture during its pleasure, and that 
the words ‘* subject to removal by the board for cause ’’ do not 
convey an exclusive intendment, but are cumulative of a power, 
coupled with a duty of removal, additional to that which may be 
exercised upon mere volition ; and that the fact that the appoint- 
ment was made without any specification as to time, made the 
term of the appointee for and during the pleasure of the board, 
and that therefore it could remove without cause. These con- 
tentions were disapproved by the St. Louis Court of Appeals in 
an interesting and able opinion which met with the approval of 
the Supreme Court. It was the duty of the board to affix a 
term of four years to the appointment ; its neglect to discharge 
its duty did not invest it with any power which it could not 
exercise if it had performed such duty. The terms of the statute 
as to the oath of the members of the board was binding upon 
them, and was a distinct declaration of what was necessary to 
constitute a cause for removal, and a direct command that no 
removal should be made without such cause, regardless of 
whether an appointment was for a definite or an indefinite period.! 

Sec. 8. (a.) According to Lord Mansfield there were at common 
law three sorts of offenses for which an officer or corporator of a 
municipality might be removed: 1. ‘* Such as have no immedi- 


1 State v. Police Commissioners, 14 Mo. App. 297; 88 Mo. 144. 


211° 


| 
} 


212 25 AMERICAN LAW REVIEW. 


ate relation to his office; but are in themselves of so infamous g 
nature as to render the offender unfit to execute any public fran. 
chise. 2. Such as are only against his oath and the duty of his 
office as a corporator; and amount to breaches of the tacit con- 
dition annexed to his franchise or office. 3. The third sort of 
offense for which an officer or corporator may be displaced is of 
a mixed nature ; as being an offense not only against the duty of 
his office, but also a matter indictable at common law.’’ The 
same authority lays down the rule that ‘‘as to the first kind of 
misbehaviors, which have no immediate relation to the duty of 
an office, but only make the party infamous and unfit to execute 
any public franchise ; these ought to be established by a previous 
conviction by a jury, according to the law of the land.”’! 

It is competent for the legislature to provide that policemen 
shall not be removed except for misconduct, on cause shown and 
after trial.2 Where the causes for which a removal may be made 
are declared by statute a removal without cause or for any other 
than the prescribed causes, is illegal. The power to remove is 
special and must be strictly pursued.* Authority to remove for 
** due cause’’ operates as a limitation on the power, and makes 
the cause assigned a judicial one. In the absence of a legislative 
declaration as to what is such cause the question is to be deter- 
mined with reference to the nature of the office and the qualifi- 
cations required to fill it. Such cause is not shown if the acts 
charged occurred during a prior term of office, and they were 
merely a neglect of some formal duty, involving no moral 
delinquency, and were known to the appointing power when the 
officer was re-appointed.’ Authority to remove for incompe- 
tency, improper conduct or ‘* other cause’’ means other kin- 
dred cause, and does not authorize a removal for some cause not 
affecting the officer’s competency or fitness to discharge the 
duties of his office.® 

A law which couples the power to remove with a provision 


1 Rex v. Richardson, 1 Burr. 517, 4 Commonwealth v. Slifer, 25 Pa. 
538, 540. St. 23. 
2 New Brunswick v. Fitzgerald, 48 5 State v. Watertown, 9 Wis. 254. 


N. J. L. 457. 6 State v. McGarry, 21 Wis. 496. 
3 Clark v. Cape May, 50N.J. L. 558. 
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that it ‘* cannot be exercised in respect to any regular clerk or 
head of a bureau until he has been informed of the proposed re- 
moval and has had an opportunity of making an explanation,”’ 
and which requires that in every case of removal, the true 
grounds thereof shall be forthwith entered upon the records and 
a statement showing the reason thereof shall be filed in the 
department, is not so shadowy and unsubstantial that it cannot 
be complied with. The person proceeded against must be ap- 
prised of the cause. It is implied from the law that the cause is 
some dereliction or general neglect of duty, or incapacity to per- 
form the duties, or some delinquency affecting his general char- 
acter and fitness for the office. The cause assigned for removal 
must be personal and imply an unfitness for the place; and if 
such cause be assigned and remain unexplained, a removal may 
be made. An explanation may consist of an excuse of any de- 
linquency, or apparent neglect or incapacity — in explaining the 
unfavorable appearances or disproving the charges. That some 
other man is a better man than the accused, or more congenial 
to the appointing power, is not a cause which the incumbent can 
explain in the sense in which that term is used; and hence is not 
ground of removal.’ 

(0.) A charge against a policeman alleged conduct unbecom- 
ing an officer, and specified that he was unfitted for the perform- 
ance of his duty by reason of being intoxicated. The proof was 
that the intoxication resulted from the use of liquor taken asa 
medicine, in one case at the advice of a friend who procured it, 
and in another pursuant to the prescription of a physician, an 
overdose being unintentionally taken, and the officer not being ad- 
dicted to the use of intoxicants. The charge contemplated vol- 
untary misconduct; and not a condition which resulted from the 
officer’s misfortune rather than from his fault.? 


1 People v. Fire Commissioners, 72 of duty on the part of an officer, when 
N. Y. 445; People v. Grant, 12 Daly, the charge has been substantiated to 
294. the satisfaction of the authorities 
2 People ex rel. v. French, 11 N.Y. vested with the power to examine into 
St. Rep. 577; 52 Hun, 90. Itwasruled it and act, cannot be inquired into 
by the Court of Appeals that the suffi- judicially. People v. French, 110 N. 
ciency of an excuse for the dereliction Y. 494. 
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(c.) A charter gave the council power to expel any of its mem. 
bers for ‘‘disorderly conduct.’’ Thewordsare said to have reference 
to the conduct of a member of the body as such, not to his conduct 
as a member of the corporation, nor as a citizen, but as a member 
of the council acting in his official character, no matter where or 
when. He who, intrusted with official power, violates his public 
obligations, betrays his official trust, and abuses the public con- 
fidence by selling his official influence or vote in the body of which 
he is a member, is guilty of disorderly conduct of a far deeper 
dye than he who merely forgets the proprieties of official business 
and intercourse. Any conduct which is contrary to law is within 
the definition of disorderly conduct, as given by the standard 
lexicographers, and any gross violation of official duty on the part 
of a member of the common council is within the legal meaning 
of the words.! 

(d.) The assistant chief of a fire department cannot be re- 
moved for incapacity on proof which shows a mere error of 
judgment in giving a signal which called more engines and 
trucks than were actually necessary to the scene of a fire, no 
injury thereby resulting. Incapacity, in its broadest sense, does 
not mean infallibility; and capacity e converso does not imply 
absolute fitness, unerring and unfailing ability. Incapacity means 
general unfitness to command, a defect of intellectual grasp, ex- 
perience or aptitude to cope with emergencies in all their varied 
aspects ; not on one occasion only, but generally; a want of 
comprehension to appreciate surroundings and conditions and to 
deal with them skillfully if not successfully, not on one occa- 
sion but generally.? 

If a person regularly appointed to one office, assumes with 
the consent of the proper authority, the duties of another and 
independent office, he may be held responsible for the rightful 
performance of the duties of the latter, and may be removed 
from the office to which he was regularly appointed for incapacity 
or inefficiency in the office in which he so assumed to act.® 
An officer who has sole control within the range of his regular 


1 State v. Jersey City, 25 N. J. L. ? People v. Fire Commissioners, 43 
536. Hun, 554. 


5 People v. Campbell, 82 N. Y. 247. 
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duties, and who selects and appoints his assistants, may justly be 
held responsible for their inefficiency or incapacity. But if he 
has not such power he is not so responsible, and their negligence 
or incapacity is not imputable to him. Ifthe proper authority 
selects persons to inspect a work and requires them to report to 
him, and the officer who might have been charged with the duty 
of such inspection rightly understood that he was relieved of 
care and responsibility in the matter, he cannot be charged with 
the neglect of such inspectors, in the absence of knowledge 
that they were remiss in the performance of their duty. The 
fact that he advised or instructed the men who were charged 
with the duty of inspection does not alter the rule, it not appear- 
ing that improper or unwise advice or instruction was given.! 

Incapacity does not mean a lack of general capacity, but a 
defect of capacity for the office held.? 

If the term is during ‘* good behavior’’ and a removal may 
be made for ‘* inefficiency or other cause,’’ both expressions are 
to be considered. The other cause must be a substantial one. 
Any act of nonfeasance or malfeasance in office, from corrupt- 
ness as well as nonfeasance or misfeasance from inefficiency, will 
be sufficient, as also the commission of any infamous crime 
while in office, or a conviction of a misdemeanor and sentence to 
imprisonment for a term which will prevent the officer from 
discharging the duties of his office.* 

(e.) A county surveyor was rightly removed for willful mal- 
administration in office,’’ it appearing that he repeatedly and 
knowingly removed government section corner stones in his 
official capacity, under claim of authority to do so for the pur- 
pose of correcting the government survey.‘ 

(f.) Under constitutional authority to remove inferior judges 
‘* for high crimes and misdemeanors, for nonfeasance or mal- 
feasance in office, for incompetency, for corruption, favoritism, 


1 People v. Campbell, 82N. Y. 247. dictionaries; but we cannot be far 
2 People v. Board, 69 N. Y. 408. wrong in giving it the signification of 
* Andrews v. King, 77 Me. 224, 282. wrong administration. If an act is 
4 Minkler v. State, 14 Neb. 181. done intentionally it is done willfully. 
The court observe that maladministra- Jbid.; People v. Fire Commissioners, 
tion is not found in any ofthe law 49N. Y. Superior Ct. 369. 
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extortion or oppression in office, or for gross misconduct or habe 

itual drunkenness,’’ it is not a condition precedent to removal 
that the malfeasance, or nonfeasance, or gross misconduct be 
proved to be criminal or corrupt. The fact that the causes of 
removal are disjunctively stated was considered by a majority of 
the court to be an answer to the contention for a contrary con- 
struction. 

It is malfeasance for a policeman to commit a battery upon a 
citizen with his billet while off duty, and as a redress for his pri- 
vate wrongs.’ The failure to execute a bond required by law 
isenot a misdemeanor.® 

(g). Under authority to remove for malpractice in office or neg- 
lect of duty an officer cannot be removed for gambling. Mal- 
practice only signifies some abuse of the duties of office. 

(h.) The charge of official delinquency against the mayor of a 
city is not sustained by proof that he vetoed a resolution passed 
by the proper board of the city authorizing him to sign a con- 
tract, and that after such resolution was passed over his veto he 
declined to immediately affix his signature to the contract, but 
instead gave the board good reasons for not doing so.® 

It is a violation of duty for a clerk in the bureau of inspec- 
tion of buildings whose duty included the receiving of applica- 
tions for permits to alter buildings, without which alterations 
could not be lawfully made, to inform the applicant, in the ab- 
sence of his chief, that he could proceed without the approval of 
that officer, the application so made being subsequently reported 
against.® 

(i.) Police commissioners are guilty of official misconduct if 
they appoint a large number of persons to places on the police 
force who are wholly unfit to act as police officers, some of whom 
are gamblers, some of whom have served terms in the workhouse, 
in the penitentiary, in the jail, have been inmates in the house of 


1 State v. Lazarus, 389 La Ann. 142, case is not referred to by the court 
160. in Oliver v. City Council, supra. 

2 Oliver v. City Council, 69 Ga. 165, 5 Tompert »v. Lithgow, 1 Bush, 
But see the next paragraph. 176. 

5 Hyde v. State, 52 Miss. 665, 6 People v. Fire Commissioners, 49 

* Mayor v. Shaw, 16 Ga.172. This N. Y. Superior Ct. 369. 
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refuge, keepers of houses of prostitution, and a number of whom 
have been discharged by the board of commissioners for drunk- 
enness and other offenses repeatedly committed, and have been 
reinstated notwithstanding said offenses. It seems that the ap- 
pointment of pardoned convicts as policemen is official miscon- 
duct.! A mayor cannot be removed for ‘ disorderly behavior or 
malconduct in office ’’ for appointing as a temporary policeman 
one who had several times been arrested for breaches of the 
peace, though the mayor knew of some such arrests, and who 
was under arrest for a criminal offense at the time of his appoint- 
ment, it not appearing that this fact was known to the mayor. 
Under authority to remove the mayor for official misconduct, 
willful violation of any of the ordinances, or for such other 
causes as may be prescribed by the ordinances, a removal can- 
not be made for the violation of a void ordinance; as one which 
makes it an offense to let, furnish, rent or lease any premises or 
place to prostitutes or lewd women or to any person for their 
use, no condition being prescribed in the ordinance as to the use 
to be made of the premises.’ 

A police officer who sent twe policemen at two or three 
o’clock a. m. to the house of a married woman, against whom 
no complaint had been made, with instructions to tell her that he 
desired to see her at the station house, the policemen insisting 
that she should go with them, though informed that she was ill, 
and who, at the station, subjected her for an hour or more to 
questions asked in a coarse and brutal manner, and then allowed 
her to go home, was guilty of misconduct.* 

A register of deeds who makes and signs in his official capacity 
a certificate that he had examined the title of an individual 
named to a lot of land and found no incumbrance on the same, 
when, in fact there was an incumbrance which, pursuant to law, 
was entered on the records of his office, of which fact he was 
aware when the false certificate was made, is guilty of miscon- 
duct in office. The fact that the law did not require the officer 
to make such certificate was not regarded as being material. The 


1 State o. Hawkins, 44 Ohio St. 98, 


8 Milliken v. City Council, 54 Texas, 


116. 388 
2 State v. Teasdale, 21 Fla. 652, 656. 


* People v. Jourdan, 90 N. Y. 53. 
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court observe that ‘* when an officer, acting in his official capa- 
city, and under his official signature, does an act which has rela- 
tion and refers to matters belonging to his department and under 
his particular charge, and he acts knowingly, designedly, falsely, 
and the act is one calculated to mislead, and one that in its na- 
ture may be used for purposes of fraud or imposition, it is mis- 
conduct in office’’ within the meaning of a statute allowing re- 
moval from office therefor, although no actual corruption by 
bribery or otherwise is proved.'| The same view is taken in 
Minnesota, and the rule laid down that an officer who, with a 
corrupt motive, does an act beyond his lawful authority, assum- 
ing to act officially, and under his official designation, in such 
manner as is likely to deceive and mislead others, is guilty of 
misbehavior or malfeasance in office.? But if the act done was 
one which it is presumed the party who asked that it be done 
must have known was not official there is no offense committed 
by the officer, as where a justice of the peace advises a suitor in 
whose favor he has rendered a judgment to sell it.* 

(j.) A superintendent of schools who has been repeatedly intox- 
icated when attending, or when he should have been attending, 
to his duties, is guilty of a palpable violation of law or omission 
of duty. There can be no removal for neglect of official duty 
when the omission complained was something required of the per- 
son elected to an office before he entered upon his official duty, 
as to givea bond.® It is not a failure to properly discharge the 
duties of his office for a policeman to bring, in good faith, a suit 
against the city of which he is an officer for the assertion of a 
supposed right.® 

(&.) Under a charter which authorizes the police commissioners 
to exercise full direction and control of the police force in con- 
formity to law and the ordinances, and an ordinance which makes 
the committal of any immoral or disorderly conduct cause for 
removal, a removal was sustained where, before his appointment 


1 State v. Leach, 60 Me. 58, 70. 4 People v. Mays, 117 Ill. 257. 

2 State v. Wedge, 24 Minn. 150. 5 Commonwealth v. Slifer, 25 Pa. 

2 State v. Coon, 14 Minn. 456. St. 23; Hyde v. State, 52 Miss. 665. 
Some other cases which bear upon 6 Hawkins v. Kercheval, 10 Lea, 
this question are stated infra, sec. 9. 535. 
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as a policeman, the person removed seduced a woman under 

the promise of marriage and deserted her, and after his appoint- 

ment neglected to provide for her and the child begotten by him, . 
in consequence of which neglect they both died.* 

Under a statute which fixed the terms of policemen during 
good behavior, it was sufficient cause for dismissal that one mem- 
ber of a city force falsely said of another member, that he had 
been found in bed with another man’s wife, and had requested 
the publication of the statement.” 

If a state constitution prohibits a citizen from holding two lu- 
crative offices, either Federal or State, at the same time, he may 
be compelled by the State to surrender the one held under its 
laws.® 

An officer cannot be removed because he was ineligible at the 
time of his election. But in the case of an office held by ap- 
pointment the appointment may be summarily vacated where 
the appointee is not eligible.6 An officer who, at the time 
of his election, possessed all the qualifications required by the 
constitution and laws cannot be removed because subsequent- 
ly the proper board of registration struck his name from the 
list of registered and qualified voters.® 

Sec. 9. It has been laid down by Lord Mansfield that as to 
misbehaviors of an officer which are not immediately related to 
the duties of his office, but only make the party infamous or un- 
fit to execute any public franchise, these ought to be established 
by a previous conviction by a jury, according to law.’ 

It is well settled in Kentucky that under authority to remove 
‘¢ for breach of good behavior,’’ there can be no removal for 


1 Queen v. Atlanta, 59 Ga. 318. public building does not occupy a 

2 People v. Police Commissioners, place of trust and profit. Doyle v. 
41 Hun, 389. Raleigh, 89 N. C. 133. 

3 Foltz v. Kerlin, 105 Ind, 221. 4 Ellison v. Raleigh, 89 N. C. 125; 
Postmasters are Federal officers. Idid.; People v. Board, 72 N. Y. 415. 
Rodmanv. Harcourt, 4 B. Monroe, 224; 5 People v. French, 102 N. Y. 
Hoglan v. Carpenter, 4 Bush,89. The 583, 
office of township trustee is alucrative ® McPherson v. State, 3 W. Va. 564; 
office within the meaning of the con- Phares v. State, Jd. 567. 
stitution. Foltz v. Kerlin, supra. A 7 Rex v. Richardson. 1 Burr. 517, 
person employed mainly to guard a 540. 
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conduct, however immoral, which does not relate to official 
action... And such was formerly the rule in Georgia, it being 
held that malpractice in office or neglect of duty had no rela- 
tion to personal conduct.? But it has been ruled since that a 
policeman may be removed for assaulting a citizen with his offi- 
cial billet in a personal altercation wholly disconnected from the 
duties of his office, such act being a malfeasance.* In New 
York, the removal of a police officer for enticing a girl into a 
house of assignation, when he was not on duty and was dressed 
in citizen’s clothes, has been sustained.‘ And under a statute 
which fixed the term of a policeman during good behavior a 
dismissal made because one member of the force falsely said of 
another member, and requested that the statement be published, 
that he had been found in bed with another man’s wife, has 
been judicially approved.®> But under power to remove for illegal, 
corrupt or otherwise improper conduct, a charge of using obscene 
and abusive language which does not show that such language 
was used while in the discharge of. official duty, is not good.® 
There is a difference of opinion as to the necessity of a judi- 
cial conviction for a personal offense before a removal can be 
made from office. The view held by Lord Mansfield was that 
such a conviction was essential.’ The Supreme Court of Texas 
has recently ruled that under the constitution of that State 
which requires that every officer, before he enters upon the 
duties of his office, shall swear or affirm that he has * not di- 
rectly nor indirectly paid, offered or promised to pay, contrib- 
uted, nor promised to contribute any money or valuable thing, 
or promised any office or employment, as areward for the giving 
or withholding a vote at the election at which I was elected,” 
and another section which provides ‘‘ that every peveon shall be 
disqualified from holding any office of profit or trust in this 
State who shall be convicted of having given or offered a bribe 


1 Commonwealth v. Barry, Hardin, this case or in the opinion of the court 
238; Commonwealth v. Chambers, 1 to the previous case. 
J.J. Marsh, 160. 4 People v. Board, 11 Hun, 403. 
2 Mayor v. Shaw, 16 Ga. 172. 5 People v. Police Commissioners, 
8 Oliver v. City Council, 69 Ga. 165. 44 Hun, 389, 
No reference is made in the report ef 6 People v. Doolittle, 44 Hun, 293. 
Rex v. Richardson, Burr.517,540 
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to procure his election or appointment,’’ that a conviction must 
precede removal.’ Independently of the last clause quoted, it 
seems that the rule would be the same. ‘* The theory upon 
which our political institutions rest is that all men have certain 
inalienable rights ——that among these are life, liberty, and the 
pursuit of happiness; and that in the pursuit of happiness all 
avocations, all honors, all positions, are alike open to every one, 
and that in the protection of their rights all are equal before the 
law. Any deprivation or suspension of any of these rights for 
past conduct is punishment, and can be in no otherwise de- 
fined.’’ 2. The question in hand has been directly passed upon in 
an able opinion, by Judge Lindsay of the Kentucky Court of 
Appeals. The constitution of Kentucky provides that all officers, 
before they enter upon the execution of their duties, shall swear 
that they have not fought a duel with deadly weapons, nor sent 
or accepted a challenge, etc.; that any person who shall have 
done so shall be deprived of the right to hold any office of honor 
or profit, and shall be punished otherwise as prescribed by law. 
The court observes: We have already determined that the prac- 
tical deprivation of the right to hold office does not necessarily 
attach eo instanti upon the commission of the prohibited act or 
acts; that the constitution does not, and from the nature of 
things cannot, enforce itself, unless the party charged with the 
disqualifying offense concedes his guilt, and declines to be in- 
ducted into office by taking the constitutional oath. Where he 
denies the charge, and stands ready and willing to purge his con- 
science the presumption of innocence applies in his favor, just 
as inthe case of any other citizen charged with a violation of the 
criminal or penal laws. This presumption cannot be overcome 
in order to enable the commonwealth to deprive a citizen of a 
valuable right, and thereby to inflict upon him punishment, ex- 
cept by the finding of a jury in a regular judicial proceeding, 
had by a court of competent criminal or penal jurisdiction.’ 


1 State v. Humphries, 5 L.R. A. People, 3 Cow. 386. Deprivation of 
217; 74 Tex. 466. the right to hold office was a punish- 
Cummings v. Missouri, 4 Wall. ment at common law. 4 Black. 44. 
272, 321. To the same effect are In re 3 Commonwealth v. Jones, 10 Bush, 

Dorsey, 7 Porter (Ala.) 293; Barker v. 725, 746. 
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A removal from office for committing an assault and battery 

was set aside after there had been a conviction in a court which 
was not competent to try the cause.! A charge of conduct un- 
becomimg an officer, in that he swore falsely when testifying as 
a witness upon the trial of another member of the police force 
was held by a divided court not to justify a removal before a 
conviction in the mode prescribed by law.? But, as is the case 
on almost every question of New York Supreme Court law, 
there is a case to the contrary.’ 

If an officer is indicted for a personal offense and pending 
trial is imprisoned, and an appointment is made to the office, 
the accused cannot, on being subsequently acquitted, recover 
from the public the salary provided for the office for the portion 
of the term subsequent to his removal thereform.‘ 

Sec. 10. The courts are not agreed whether the power to ex- 
pel or remove an officer carries with it the power to suspend. 
The affirmative view has been said to be so clearly the correct 
one that it does not seem to require any argument to sustain it.5 
A police officer may be suspended, if there is no denial in express 
terms of the power, where the charge against him, if proven, 
will result in dismissal from his office ; and in such a case it has 
even been held that a suspension is proper, pending the trial, 
without a hearing.*® 

The power vested in the city council to expel its members does 
not warrant their suspension, because that would leave a portion 
of the people unrepresented in the body and without a remedy.’ 
The case referred to, observes the New York Court of Appeals, 
shows that there is nothing in the nature of the power to remove 
or expel which necessarily and in all cases would include a power 
to suspend. Whether the power to remove includes the power 
to suspend depends, among other things, upon the question 
whether the suspension in the particular case would be an ex- 


1 People v. Board, 9 Hun, 222. Mo. 493, 504; State v. Lingo, 26 Id. 


2 People v. Board, 30 Hun, 333. 496. 

8 People v. French, 32 Hun, 112; 60 6 State v. Police Commissioners, 16 
How. Pr. 377. Mo. App. 48. 

* Mayor v. Fahm, 60 Ga. 109. 7 State v. Jersey City, 25 N. J. L. 


5 Shannon v. Portsmouth, 54 N. H. 536, 544. 
183; Westberg v. City of Kansas, 64 
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ercise of a power of the same inherent nature as that of a re- 
moval, and only a minor exercise of such power, or whether it 
would work such different results that no inference of its exist- 
ence should be indulged in, based only upon the grant of the 
specific power to remove. We think it is apparent that the two 
powers cannot always be properly respectively described as the 
greater and the less, and, consequently, it cannot always be de- 
termined, simply upon that ground, that the suspension is valid 
because there was a power to remove. The question involved. 
was the power of the commissioners of excise to suspend an 
employe, who might have been removed. The suspension was 
held to be beyond the power.’ 

Sec. 11. The authorities are in a very unsatisfactory condition 
as to the conduct of proceedings after charges have been preferred 
against an officer. Some of the cases have gone almost so far as 
to ignore the principle of natural justice that no person shall be 
condemned unheard, or without an opportunity of being heard, 
unless such is the mandate of the written law. The cases leave 
but little, if any room, to doubt that officers invested with the 
power of removal for designated cause have attempted to exercise 
it in an ex parte and summary way. The English courts have 
been much more careful in guarding the rights of officers com- 
plained of than have the courts of this country; and while it has 
not been the writer’s purpose to go into the reports of that 
country in the examination of the general subject covered by this 
article, he cannot resist the duty to illustrate the fact just stated 
by referring to a few cases. A statute made it lawful for the 
Lord Chancellor, if he shall think fit, to remove for inability or 
misbehavior, any judge already appointed or hereafter to be 
appointed. The court observed, by Lord Campbell, C.J.: ‘*The 
chancellor has authority to remove a judge of a county court 
only on the implied condition prescribed by the principles of 
eternal justice, that he hears the party accused: he cannot legally 
act upon such an occasion without some evidence being adduced 
to support the charges; and he has no authority to remove for 
matters unconnected with inability or misbehavior in the office 


1 Gregory v. Mayor, 113 N. Y. 416. 
VOL. XXV. 15 
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of county judge.’’' It was provided by an act of parliament that 
a curate whose license shall have been revoked by the bishop 
may appeal to the archbishop of the province, ‘* who shall con- 
firm or annul such revocation as to him shall appear just and 
proper.’’? The same judge said the archbishop was bound to 
hear the appellant, and he has not heard him. It is one of the 
first principles of justice, that no man should be condemned 
without being heard. We do not say whether the archbishop’s 
decision was right or wrong. We only say that he has not, 
heard the petitioner. The legislature here gives an appeal 
from the bishop to the archbishop: that implies that the 
appellant is entitled to an opportunity to be heard.* In the same 
way a bishop was given authority to decide, upon affidavit or 
upon his own knowledge, whether or not church officers were 
faithfully performing their duties, and to take prescribed action 
if they were not. Lord Lyndhurst said of the language ‘+ when- 
ever it may appear to the bishop, either upon affidavit, or of his 
own knowledge,’’ ‘‘ does not this import inquiry, and a judgment 
as to the result of that inquiry? He is to form his judgment; 
it is to appear to him from affidavits laid before him; but, is it 
pessible to be said that it is to appear to him, and that he is to 
form his judgment from affidavits laid before him on the one 
side, without hearing the other party against whom the charge 
of negligence is preferred, which is to affect him in his character 
and in his property? That he is to come to that conclusion, 
without giving the other party an opportunity of meeting the 
affidavits by contrary affidavits, and without being heard in his 
own defense — without having an opportunity even of being 
summoned for that purpose? Now, if this be the case, with re- 
spect to that part of the act of parliament where the proceeding 
is on affidavit, it appears to me as a necessary consequence, that, 
where the bishop proceeds, not on affidavit, but on his own 
knowledge, the same course of proceeding is necessary; because 
a party has a right to be heard for the purpose of explaining his 


1 Ex parte Ramshay, 18 Q. B. 173, 3 Queen v. Archbishop of Canter- 
189. bury, 1 Ellis & Ellis, 545, 559. 

2 Queen v. Archbishop of Canter- 
bury, 1 Ellis & Ellis, 545, 559. 
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conduct; he has a right to call witnesses for the purpose of 
removing the impression made on the mind of the bishop ; he has 
a right to be heard in his own defense. The English authorities 
which are in harmony with these cases are by no means ex- 
hausted; but these will suffice for the writer’s purpose. 

Perhaps, as strong a contrast as can be found in any State is 
afforded by the rule which prevails in Illinois. It is settled 
there that an officer appointed for a definite term, and removable 
only for specified causes, may be removed without having 
charges preferred against him, or a formal notice of the time 
and place of the examination of witnesses, and without such 
examination, if the statute has not made any of these formalities 
necessary. The common law, it is said, does not so interpose 
and attach itself to the statute as to require them. It is held 
that where the trustees of an institution are charged with its 
general management and are empowered to remove its super- 
intendent for the want of qualifications, though the law fixes his 
term, they are not bound by any legal rules of evidence when 
they determine as to his possession of the requisite qualifications, 
when acting upon the question of his removal; they may deter- 
mine that question upon their own observation, in the exercise 
of their judgment, as well as upon facts detailed by others, or 
upon the opinions of witnesses.? This doctrine has been applied 
to an officer elected by the people, and it has been ruled that it 
is not essential to the validity of an order made by a county 
board removing a superintendent of schools that the record show 
that charges were preferred and filed against him before any 
action was taken; that notice of the time and place of trial, 
and an opportunity to be heard, the statute being silent, are not 
necessary. And further, a removal on the report of a committee 
of the board was held valid in a collateral action.® 

The power of removal conferred upon the governor by the 
constitution of Michigan cannot be exercised summarily, ex parte, 
without notice, charges and an opportunity for defense, though 


1 Capel v. Child, 2 Cromp. & J. 558, Obiter remarks to the same effect are 
573, used in State v. McGarry, 21 Wis. 496. 

2 People v. Higgins, 15 Ill. 110; 8 People v. Mays, 117 Ill. 257. See 
Wilcox v. People, 90 Zd. 186, 204. Patton v.Vaughan, 39 Ark. 211, sec. 12. 
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the constitution is silent upon these matters.! If the law fixes 
the tenure fora limited or unlimited period or authorizes a remoy- 
al for designated causes, the officer must be complained of, have 
notice of the charges and opportunity to make his defense.? If 
an officer’s term is fixed and he can be removed only for cause 
and after opportunity to be heard, the power must be exercised 
upon just and reasonable grounds, after notice. The proceeding 
must rest upon specific charges, sufficient in their nature to jus- 
tify a removal, and if their truthfulness is not conceded, they 
must be proven. The officer may cross-examine and call wit- 
nesses, and be represented by counsel. All these rights are es- 
sential to an opportunity to be heard, and the condition must 
be complied with before the power to remove can be ex- 
ercised.3 

If the officer is furnished with the substance of the charge 
against him it is enough. The proceeding is not required to be 
conducted with the strictness of common-law pleading or prac- 
tice.* Information is not given of the cause of a proposed re- 
moval by a statement that the officer is deemed *‘ incompetent 
for the proper and creditable performance of the duties assigned 
to and required of him,’’ because no reason is assigned thereby. 
The statutory right to have written charges preferred is waived 
by appearing before the investigating body and proceeding with 
the trial, no objections being raised.® 
The trial body must be composed of all the officers specified 


1 Dullam v. Willson, 58 Mich. 392. notice or a hearing. People v. Whit- 


2 Biggs v. McBride, 21 Pac. Rep. 
878; 5 L. R. A. 115; Field v. Common- 
wealth, 32 Pa. St. 478; State v. St. 
Louis, 90 Mo. 19; Ham v. Board, 142 
Mass. 90. Under a statute which 
gave the Supreme Court authority to 
remove officers on bill, petition or 
other proper process, the court re- 
fused to entertain an unverified peti- 
tion. Bullock v. Aldrich, 11 Gray, 
206. 

3 People v. Nichols, 79 N. Y. 582, 
588. The legislature may authorize 
the removal of an officer for whose 
appointment it has provided without 


lock, 92 N. Y. 191. 

4 People v. Carroll, 42 Hun, 438. 
A county clerk was bound to sign all 
orders issued by the county board for 
the payment of money. Charges filed 
against him stated that he had refused 
to do so; and the order removing him 
from office recited that it was made 
because of official misconduct and 
willful neglect of duty. Both the 
charges and the order were sufficient. 
State v. McCarty, 65 Wis. 163. 

5 People v. Starks, 33 Hun, 384. 

6 People v. French, 102 N. Y. 583. 
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in the statute.’ A committee of such body cannot pass upon 
the charges.? Though the mayor is one of the body charged 
with the duty of investigating an offense alleged to have been 
committed by an officer, he may nevertheless formulate the 
charges against him; but he must not prejudge the case nor act 
as prosecutor at the hearing.® It is not ground of objection to 
the trial body that the officers who composed it directed that the 
charges, which alleged physical incapacity and were based upon 
the report of their examining physician, be put into proper form 
for investigation.‘ 

The substance of the rules governing judicial procedure must 
be observed when the statute gives the officer an opportunity to 
be heard.5 ‘* An opportunity for explanation”’ is not given an 


officer by proceeding in his absence, caused by sickness, of which 
the trial body had notice.6 Under authority to remove after 
notice given of the cause and an opportunity for explanation, 
if the latter is not satisfactory a removal may be ordered with- 
out calling witnesses to prove the charges or allowing the accused 
to give testimony.’ The right to have counsel upon the hearing 


before the New York City Board of Police Commissioners rests 
in the discretion of that body. The constitutional provision 
giving such right does not apply.® 

Under a statute which gives officers a fair trial and every 
reasonable opportunity to make their defense, it is not necessary 
that all the formalities shall be observed that are used in the trial 
of criminals for minor offenses. If notice is given of the charge 
and of the time of the hearing and the officer appears with counsel, 


1 Andrews v. King, 77 Me. 224; 
Charles v. Hoboken, 27 N. J. L. 203. 

2 Jacksonville v. Allen, 25 Ill. App. 
54. But see People v. Mays, 117 IL, 
supra. Under the laws governing the 
police commissioners of New York 
City the testimony on charges against 
a policeman may be taken before one 
ot their number and be laid before the 
board. People v. Board, 93 N. Y. 97. 
Where it is so taken by a stenographer 
the expiration of the term of the com- 
missioner who heard it before action 


by the full board does not divest the 
latter of jurisdiction. People v. Police 
Commissioners, 31 Hun, 209. 

3 Andrews v. King, 77 Me. 224. 

* Ayers v. Newark, 49 N. J. L. 170. 

5 People v. Doolittle, 44 Hun, 293. 

6 People v. Starks, 33 Hun, 384. 

T People v. Thompson, 94 N. Y. 451; 
People v. Campbell, 50 N. Y. Superior 
Ct. 82. 

8 People v. Campbell, supra; People 
v. Police Commissioners, 31 Hun, 
209. 
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making no objection to the notice, and the charge and specifica 
tions are read to him, witnesses examined and cross-examined by 
both parties, the proceedings will be deemed regular.* 

If the person accused denies that his authority extended to the 
matter on which is based the allegation of his neglect, his answer 
will be regarded as a demurrer and an admission of the facts 
charged.? 

Before a removal can be made the truth of the charges must 
be passed upon; and if there are a number of accusations each 
much be acted upon separately.’ 

Src. 12. The method of reviewing the exercise of the power of 
removal is one which depends upon the system of practice pre- 
vailing in the jurisdiction under whose laws the proceedings have 
been had. It would not be profitable to examine the question in 
detail here. Where the proceeding and the power are regarded 
as being judicial in their character, the courts review the action 
of the body or officer which has exercised the power of removal. 

In other courts it will be judicially determined whether the 
authority has kept within its jurisdiction and whether the statute 
allows a removal for the cause assigned. An exception to this 
rule is announced by the Supreme Court of Arkansas.‘ A statute 
empowered the county judge to make an appointment, the ap- 
pointee to hold until removed for misconduct, negligence or in- 
competency. The incumbent was removed without notice or 
trial. Because the statute did not prescribe that he should hold 

for a stated term, the court assumed that the power of removal 

was incident to the power of appointment, and held, as a conse- 

quence of that rule, that the power to remove for cause makes 

the appointing power the sole judge of the existence of that cause. 

This rule has no support where the law fixes a definite or indefi- 

nite term for the officer (and that the law did the latter in this 

case is clear), except in cases where the chief executive officer of 

the State is vested with power to remove for cause. In such 

cases the courts refuse to interfere, but for a very different rea- 

son from that given to sustain the judgment in the Arkansas case. 

2 Ayers v. Newark, 49 N. J. L. 170; 
Devault v. Mayor, 48 Jd. 433. 
2 People v. Thompson, 94 N. Y. 451. 


8 Andrews v. King, 77 Me. 224. 
4 Patton v. Vaughan, 30 Ark, 211. 
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As has been observed: ‘* The policy of our constitution and 
jaws has assigned to the different departments of the State gov- 
ernment distinct and different duties, in the performance of 
which it is intended that they shall be entirely independent of 
each other; so that whatever power or duty is expressly given 
to, or imposed upon the executive department is altogether free 
from the interference of the other branches of the government.’’ ! 
This view is approved by the Supreme Court of Louisiana, which 
says **the governor had power to remove for a certain cause. 
He has removed. We are bound to assume that he removed for 
the cause specified, and in the proper exercise of his official dis- 
cretion, over which we have no revisory power.’’? Such pre- 
sumption is not indulged in favor of subordinate officers and 
tribunals.* 

Sec. 13. Under the statutes of the United States an incumbent 
of the office of marshal is not removed by the appointment of a 
successor until he receives notice thereof; and all acts done by 
him before notice is received are valid.‘ If an office is held dur- 
ing the pleasure of the appointing power, a removal may be either 
express, that is by a notification that the officer is removed, or 
implied, by the appointment of another person to the same office. 
But in either case the removal is not completely effected until 
notice is actually received by the person removed.® These cases 
view the question from the standpoint of the rights of third 
parties. Where such rights are not involved and the power to 
appoint is a continuing one, the mere appointment of the in- 
cumbent’s successor works a removal. This rule applies to an 
officer whose term of office is ended by a repeal of the statute 
under which he was appointed.’ 


1 Attorney-General v. Brown,1 Wis. 35 Barb. 535, and cases cited to this 

518, 522. See Biggs v. McBride, 21 section. 

Pac. Rep. 878; 17 Ore. 640. 4 Bowerbank v. Morris, Wall. Ct. 
2 State v. Lamantia, 33 La. Ann. Ct. 119. 

446, 452-3; State v. Doherty, 25 Jd. + Commonwealth v. Slifer, 25 Pa. 

119; Keenan v. Perry, 24 Texas, 253, St. 23, 29. 

264. 6 Ex parte Hennen, 13 Pet. 280. 

3 State v. Police Commissioners, 14 7 Holley v. Mayor, 59 N. Y. 166. 

Mo. App. 297, 308; People v. Board, See Chandler v. Lawrence, 128 Mass, 

213. 


XUM 


230 25 AMERICAN LAW REVIEW. 


Sec. 14. While it is settled that an officer has no vested right 
to have a non-constitutional office continued for the term for 
which he was elected or appointed, ner to receive during his term 
the same compensation provided for it when he entered upon his 
duties, yet, according to the weight of authority, he cannot be 
deprived of either except by law. His right to the possession 
and emoluments of the office, unless forfeited by his misconduct, 
voluntarily abandoned or taken away by legal proceedings, is as 
perfect a right as the title of any individual to his property.' 
The right to the emoluments of an office follows the true title to 
it.2. From an early day an action for money had and received 
lay in England in behalf of one entitled to an office to recover 
the accustomed fees thereof, received by an intruder.* Such an 
action may be maintained by one duly appointed to an office fora 
specified term if he has qualified and entered upon his duties and 
been unlawfully removed therefrom, after the proceedings had 
by the officer who assumed to make the removal have been an- 
nulled on certiorari, and the removed officer has been subsequently 
officially recognized by the proper authorities and the duties of 
his office have been resumed; he being ready, during the time 
his office was filled by another, to perform its duties. The rec- 
ord in the certiorari proceedings is evidence against the person 
wrongfully appointed on the trial of the action to recover the 
compensation. Such person is not protected by the act of the 
officer appointing him, because it was preceded by and coupled 
with the wrongful removal of the rightful incumbent in the exer- 
cise of a quasi-judicial discretion.* The right of the person 
wrongfully removed to recover the salary provided for his office 
is not affected by the fact that the usurper was put in possession 
of the office by a judgment, it being subsequently reversed by a 
competent tribunal and final judgment rendered in favor the right- 


1 Conner v,. City, 2 Sandf. 370; 45 Mo. 452; Glascock v. Lyons, 20 Ind. 
Nichols v. MacLean, 101 N. Y. 526, 1; Douglass v. State, 31 Id. 429. 
533, and cases cited infra. 8 Harwood v. Wood, 2 Lev. 245; 
2 Jbid.; People v. Tieman,30 Barb. Greene v. Hewitt, Peake’s N. P. 248; 
198; Dolan v. Mayor, 68 N. Y. 274; Boyter v. Dodsworth, 6 Term, 681. 
McVeany v. Mayor, 80 Id. 185; Peo- See infra. 
ple v. Miller, 24 Mich. 458; Dorsey v. 4 Nichols v. MacLean, 101 N. Y. 
Smith, 28 Cal. 21; Hunterv. Chandler, 526. 
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fulincumbent.! A de jure officer may recover from the de facto 
officer the fees earned by the latter, and as to fees which have not 
been reduced to possession may recover them as against persons 
to whom they have been assigned .? 

The majority of the judges of the New Jersey Court of Errors 
and Appeals take a different view of the rights of a de jure offi- 
cer where there has been no fraud on the part of the officer 
de facto who has received the salary provided for the office. By 
seven to five the court ruled in a case where A. and B. were 
opposing candidates and B. received the certificate of election 
and performed the duties of the office, without reason to doubt 
his title thereto, that on his subsequent ouster by A., the latter 
could not recover of B. the fees he received while in possession 
of the office. The writer of the majority opinion says that the 
English cases which have been supposed to declare that such a 
right exists in the de facto officer all relate to offices which he 
might have held to him and his heirs, in which he might have 
had an estate to which his representatives would have succeeded, 
and that they have been misapplied by the courts which have 
cited them to the broad doctrine held in New York, Michigan, 
Indiana, California and Missouri. The cases in the four States 
first named are pronounced to be of little weight because of 
statutes which declare in effect that in proceedings in the nature 
of quo warranto, if judgment be had in favor of the person 
claiming title, he may recover of the intruder the damages he 
shall have sustained by reason of the usurpation. The minority 
of the court, through Beasley, C. J., contended that the English 
rule is as it has been interpreted by the American courts, and 
that there is no such distinction between the nature of an office 
in England and this country as renders the decisions there inap- 
plicable here. The effect of the statutes referred to is to merely 
provide a mode by which the de jure officer can assert his rights, 
leaving the point with respect to damages to be asserted on com- 
mon-law principles. But the principle of this case is not to be 


1 Kessel v. Zeiser, 102 N. Y. 114. The dissenting opinion cites the follow- 

Curry. Wright, 9 Lea (Tenn.), ing English cases: Vaux v. Jefferson, 2 
247. Dyer, 114; Pybus». Mitford, 1 Mod. 122; 
Stuhr v. Curran, 44 N.J.L. 181. Howard v. Wood, 2 Lev. 245, Arris v. 
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extended so as to allow a judgment in favor ofa person who has 
possession of an office by force or fraud for the salary provided 
during the time he discharged its duties.! 

As between a person entitled to an office and the public there 
is no obligation upon the latter until the duties of the office have 
been assumed. The salary provided for an office is the reward 
for express or implied services, and therefore cannot belong to 
one who has not performed services, although wrongly hindered 
from occupying the position in which he might have rendered 
them.? Where disbursing officers pay official salaries monthly 
pursuant to law they are justified, on grounds of public policy, 
in paying toa de facto officer, andsuch payment is a good defense 
to an action against the municipality by the de jure officer to re- 
cover the salary provided, after he has been placed in possession.* 
A different position is taken in Tennessee. The test applied is 
could the person wrongfully in office compel the payment of the 
salary to him? The case ruled was this: A. was elected to suc- 
ceed L.; the latter obtained an injunction restraining A. and the 
authorities who were about to induct him into his office from 
interfering with his enjoyment of it. This injunction was made 
perpetual, and L. retained possession of the office and drew the 
salary. The injunction was subsequently dissolved by the ap- 
pellate court, and A.’s title established. In a suit against the 
public to recover the salary paid L. during his de jure incumbency 
A.recovered. The injunction did not require the officers to make 
payment to L. and such payment did not affect A.‘ 

Under the New York rule, as to the salary due and unpaid be- 
fore judgment was rendered in favor of the de jure officer, the 
publiois liable for.5 This is so whether the officer’s compensation 
arises from fees payable from the public treasury, or by an 


Stukeley, 2 Mod. 260; Lee v. Drake, 2 3 Doian v. Mayor, 68 N. Y. 274; 
Salk. 468; Boyter v. Dodsworth, 6 McVeanyv. Mayor, 80 Jd. 185; Auditors 
Term, 681; Webb’s Case, 8 Rep. 45; vv. Benoit, 20 Mich. 176. 
Green v. Hewitt, Peake, 182. See 4 Memphis v. Woodward, 12 Heisk. 
Lawlor v. Alton, 8 Irish Rep, 160. 499. 
2 Meehan v. Hudson, 46 N. J. L. 276. 5 Dolan v. Mayor, supra; Comstock 
2 Smith v. Mayor, 37 N. Y. 518;  v. Grand Rapids, 40 Mich. 397. 
Connor v. Mayor, 5 Jd. 285; Auditors 
v. Benoit, 20 Mich. 176. 
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annual salary payable at intervals, and whether the officer was 
appointed or elected. If the disbursing officer, after notice 
that there has been an adjudication against the right of the per- 
son in office pays him the compensation due the de jure officer, 
the public is liable to the latter for the amount.? 

The fact that an officer whose right has been adjudicated in 
his favor did not take the oath or give the bond until long after 
his election will not affect the liability of the public to him for 
the whole amount of the salary from the beginning of the term.’ 
If an officer has been removed and_his place filled he cannot re- 
cover from the public the salary accruing after his removal until 
it has been determined in a direct proceeding that he is entitled 
to the office.* 

Sec. 15. The rule which applies to the ascertainment of 
damages upon a breach of contract for wages or for freight, or 
for the lease of a building, has no application to public offices of 
personal trust and confidence, the duties of which are not purely 
ministerial or clerical. The party wronged is not bound to seek 
other employment pending the settlement of his rights; and is 
entitled to receive the whole salary provided for the office.5 No 
deduction is to be made for the services of the disseisor or for 
what the disseisee may have earned while excluded from the 
office. If the compensation is derived from fees the intruder is 
not entitled to retain any he has received.’ A somewhat differ- 
ent rule was applied where the officer de facto acted in apparent 
right and used no unfair means. He was required to account for 
the receipts but permitted to deduct his reasonable expenses in 
earning them. The action was an equitable one, and the court 
observe that it should be governed, in respect to damages, by 
the same rules that would obtain had the bill been for an ac- 
counting instead of an action for money had and received.® 


J. R. Berryman. 


Mapison, WIs. 

1 McVeany v. Mayor, 80 N. Y. 185. 5 United States v. Addison, 6 Wall, 

2 Ibid. 291; 22 How. 174. 

8 Philadelphia v. Rink, 2 Atl. Rep. ® People v. Miller, 24 Mich. 458; 
505. Dorsey v. Smyth, 28 Cal. 21. 


* Selby v. Portland, 14 Oregon, ? Glascock v. Lyons, 20 Ind. 1. 
248. ® Mayfield v. Moore, 53 Ill. 428. 
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TEXT-BOOKS VS. LEADING CASES. 


Without a doubt, the most important question now before 

the American bench and bar is the question of the true method 
of legal education. More urgent than the question of law reform, 
it lies at the foundation of all questions touching the alteration 
and improvement of the laws. The urgency of this question is 
superlative; since its correct solution will prepare the way for 
the correct solution of all others. 

This general subject concerns not merely a system of studies 
preliminary to admission to the bar. In scope, it is co-extensive 
with the life and career of every lawyer ; co-extensive with the 
wide domain of jurisprudence ; in its ultimate range it touches 
the juristic bases of society and government. 

Every lawyer who is familiar with the courses of instruction 
laid down by the law schools of the country, as well as with the 
usual preparatory studies of the student in the law office ; who 
considers them in contrast with his own wants and defects asa 
lawyer; who has asked the oldest and ripest lawyers the question, 
What is the best system of studies and discipline in order to be- 
come the best possible lawyer; who has read works with 
such like titles as Hints to Practitioners, Advice to Young 
Lawyers; and as the result of these various inquiries and re- 
searches has received no clear and satisfactory response; but has, 
on the contrary, had answers about as numerous as his questions, 
and as diverse as they were numerous, feels the imperative need 
of more light from the present or future. The past reflects its 
lights, but what there is of light in the past or present emanates 

or has emanated from the comparatively few progressive minds 
who view the law and the lawyer from ‘ the vantage ground of 
science.” 
No trade, no art, no science was ever taught or learned in a 
manner so crude, so difficult and refractory as the beginner is 


usually taught and learns how to become a lawyer. The wonder 
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js not that the average lawyer knows s0 little but so much law, 
considering that his readings are retained by mere stress of 
memory, unaided by more philosophic methods of instruction and 
study. 

Te the considerable number of excellent law 
schools, a large proportion, if not the actual majority, of those 
who are or become active practitioners, acquire their knowledge 
of the law in the law office; and of the sum of the lawyer’s 
complete attainments, all but a small fraction is there learned. 
The question is therefore one which engages the interest and at- 
tention of the entire bar. The novice in the law office forms 
habits which become a second nature. Instead of affording him 
an easy and agreeable introduction to the subject, by placing in 
his hand treatises which give him a clear and connected view of 
jurisprudence as a science, he is told to sit down and read Black- 
stone and Kent and Washburn and make a lawyer of himself. 
Instead of a delightful introduction to this noble science, in the 
works of such writers as Maine and Pollock and Bishop, made 
easy and attractive by simplicity of method, clearness of thought 
and the charm of a limpid style; before he has learned to think 
after the fashion of close, hard, legal thinking; or after he has 
passed years in the walks of general literature and science, he 
is set down to the crabbed text of Blackstone wherein the method 
is so unphilosophical that the principles taught can only be re- 
tained, like the table of logarithms, by mere stress of memory. 
When his novitiate is ended and his reasoning mind, his habitudes 
of thought, are quite undone, it is doubtful if ever, nay it is al- 
most certain that never, will he as a lawyer display philosophical 
method and ability in the discussion of legal questions. Incapa- 
ble of rising to a broad and connected view of related principles, 
he becomes necessarily of the race of mere case lawyers, of 
whom such a host has been produced, more perhaps by the de- 
fective method of teaching it than by the system of common law 
itself. 

On this subject, most lawyers have read, inquired and reflected 
much; and not without profit, even were it in the mere and more 
vivid consciousness of the need of help, and the clearer view of 
individual wants and defects. Good lawyers are always young. 
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The older they grow and the shorter becomes their term of life, 

the more do they desiderate the true method of legal education 

in order that they may become, before they die, the best possible 

lawyers. To the older lawyers, schooled to the antiquated meth- 

ods, which have been so much improved even by the mistakes, 
as well as by the suggestions of their teachers in the past and 
present, the question cannot be too speedily solved. 

The question should be divided: 1. The studies and discipline 
preparatory to admission to the bar. 2. The studies and disci- 
pline of the lawyer engaged in general practice. 3. Those of the 
lawyer who adopts some specialty. 4. The studies and discipline 
of the bench. 

Whatever may be said of the advantages, which are by no 
means slight, of keeping the courts in fresh touch with the peo- 
ple, it will hardly be claimed that frequent rotation in the judi- 
cial office conduces to trained ability, philosophic breadth and pre- 
cision ; in short, to the advancement of the law as a science. 

The life judge naturally modifies his habits of investigation and 
thought ; he discontinues the waste of time in certain auxiliary 
studies indispensable to the highest success at the bar; he falls 
into those ways and pursuits which tend to the judicial training 
of his mind; he ceases to cultivate the more or less one-sided 
view of questions incident to the advocate and which in some 
measure is an element of his strength. 

But this branch of the subject it is not the purpose to discuss. 

Experience is not merely the best teacher, for we profit most 
by our mistakes; it best suggests the felt wants of the lawyer 
engaged in the general practice, in the out towns and counties. 
This branch of the profession is by far the most important in 
numbers, as well as in influence upon popular thought and legis- 
lative action; its members go to make up the majority of the 
judges of appellate courts and that vast number of puisne judges 
who are in direct contact with the people. As by the law of the 
composition of forces, the movement of a natural body is deter- 
mined by the motion of its component parts, the law depends 
largely for its advancement as a science, upon the great body of 
the profession, known as the country lawyers, who demand the 
the speediest solution of this crying question. 
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The scope of this discussion will therefore be limited to the 
consideration of the first two heads of this article. To the first 
head but few words will be devoted, for the reason that it has en- 
gaged and is engaging widespread attention from corps of able 
and trained instructors. 

But do they not sometimes fall into error? Is it not a mis- 
taken tendency of some law schools that so many of their teach- 
ers are taken fresh from the law school; and without, or with 
but little of, the practical instruction of experience, are apt to 
theorize too much in the mapping out of a curriculum of studies. 
Nay, even where they seek to avoid this danger by the extensive 
study of cases are they always the safest and best teachers of this 
method? Is there any substitute for experience? And is this 
want supplied by the adornment of the page, containing the roll 
of the faculty of teachers, with the names of eminent lawyers as 
occasional lecturers? What aclassical author says of learning the 
art of speaking, — is it not pre-eminently true of the acquisition 
of the law —the great exemplars are the best teachers? And 
for the forming of the complete lawyer, as of the complete ora- 
tor, is not the Roman method the best, — by placing the student 
with some great lawyer, and in his leading? The contagion of 
his example, — some of the master secrets of his art, — may 
they not leave a permanent impress on his follower? 

This is the gist of the argument in favor of preparation in the 
law office. If this method were always feasible; if it were 
strictly followed, has anything better ever been tried? Unfor- 
tunately to the large majority of students this method is not 
practicable. The poverty of many students, the paucity of 
exemplars ‘‘ fit though few’’ renders the law school the best 
available source of instruction. But the greatest good to the 
greatest number renders it desirable that the law schools should 
be amply endowed and such salaries given as to attract the serv- 
ices of teachers who are exemplars as well as preceptors. Ex- 
ample is so much more potent than precept; its influence so 
much more stimulant; the ethics of the bar so much more 1m- 
pressively taught and vividly remembered when exemplified by 
distinguished success; trickery and all oblique methods are so 
discredited that the value of such instruction is incomparable. 
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And, digressing a little, while to the credit of our profession, 
be it said, no other profession outshines it in principles of honor, 
yet it is believed that of the graduates of the law office and of 
the law school, fewer instances occur of obtuseness of the moral 
sense in the latter class than in the former. There is unhappily 
an occasional law office where the profession is practiced as a 
trade ; for the mere purpose of money-getting; where the pro- 
gressive scientific attainment of the law is neither conceived nor 
imagined, where rather it provokes derision; and low arts are 
sometimes practiced without apparent consciousness of ethical 
impropriety. The keen sense of justice, which is synonymous 
with the right, the good, the beautiful and the true, is indispens- 
able to clearness of mental vision and therefore to the posses- 
sion of greatest mental power. | To see straight and think clear, 
indispensable to high reasoning power, is absolutely impossible 
without the due culture and development of the moral sensibili- 
ties.) But this foundation being well and early laid, the growth 
thereon is normal and goes hand in hand with the growth of 
mental power. But this phase of the question has been treated 
with a master’s hand in Aristotle’s Ethics, which need only be 
referred to for the full development of the subject, as well in 


all its principles as in its bearings upon the development of the 
mind, 


Non quam multa, sed quam multum. 

The question is not how many, but how much; what that 
much must consist of ; the choice of materials and mastery of 
subjects essential to an accurate general view of the domain of 
jurisprudence and to a thorough knowledge of its underlying 
principles, with the superadded special study of those branches 
of the law which are within the ordinary range of the general 
practice. Give him tools enough for use, but not for impedi- 
ment, teach how to use them deftly, to handle them as Saladin 
wielded the Damascus blade, with lightning-like quickness and 
unerring certainty of stroke and thrust. 

To acquire the scientific spirit and the habitude of juristic rea- 
soning is the first object of the student. His ultimate power and 
skill will depend not primarily on the extent of his learning, but 
on his ability to see straight, to think quick and clear, to reason 
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closely. His ability to discriminate, to discern pivotal facts and 
controlling principles, depends on these qualities. His ability to 
marshal and ¢¢ set in the field’’ an array of learning and masses 
of facts, got together at all sorts of odd times and in all sorts of 
irregular ways, incident to the professional life, depends on this 
training of the mind te habits of correct thinking. Without it, 
the more he reads the less able is he to see his way ; without it, 
the more he reads, the less certainly he knows; oppressed, con- 
fused, perplexed, he flounders aimlessly through precedents and 
text-books until his uncertainty and indecision produce the im- 
pression that he must be in the wrong. 

The Latin races excel in the art of statement and exposition. 
Burke well says that ‘the science of constructing a common- 
wealth or renovating it or reforming it, is like any other experi- 
mental science, not to be taught @ priori.’ He charged the 
French revolutionists with being metaphysical politicians; and 
the charge is perfectly true; the tendency to abstraction is a 
defect of the Latin mind. But Burke's further assertion that in 
proportion as a proposition is abstractly true, it is morally and 
politically false, does not hold true of the fundamental prin- 
ciples of the law. There are no compromises with justice ; and 
if the law is to be at all, its basis must rest in the principles 
of natural justice. Those principles in their elements are 
apprehended by all right minds. Maine has pointed out the 
origin of the conception of this idea of natural justice in the 
Greek and Stoic philosophy, its adoption by the Preetor and its 
influence in the development of the civil law in its simplicity and 
symmetry. To the Anglo-Saxon mind, with its contrary defect 
and tendency, this study of the Latin mind in its legal works, 
with its tendency to reason from abstract principle to inexorable 
logical conclusion, affords an incomparable discipline. There is 
no danger that the Anglo-Saxon will become visionary; there is 
danger in the tendency to view questions too exclusively from a 
practical side and thereby leading to narrow and incomplete 
views, sticking to the letter and hobbling along from precedent 
to precedent. In view of the structure of the Anglo-Saxon 
mind, the defective scientific spirit of the common law, it alone 
does not afford sufficient scientific discipline, nor such models, 
VOL. XXV. 16 
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as the civil law, of philosophic breadth of treatment, lucid 
method in the development of the subject, and of the art of clear 
thinking and easy exposition. But these qualities tell best of 
the lawyer’s power and in the acquisition of solid legal learning, 

After these preliminary studies, for the purposes of discipline 
and knowledge, the next step leads to the study of the common 
law for the purposes of knowledge and discipline. But at the 
threshold of the discussion of the true method of this study, we 
are confronted with the question, whether the decisions of the 
courts are the law itself or simply evidence of the law. It is the 
revival, in a new form, of the ancient question, which was so 
fruitful of barren speculations, whether Logos was the reason or 
word; whether it was the inner thought, sermo inéernus or the 
spoken thought, the articulate word, sermo externus. 

The question is futile. It is a question rather of names than 
of things. As well ask whether the decalogue, the sermon on the 
mount, are the moral Jaw or the evidences thereof. 

In either case, the written word is the highest expression of 
the law, and the same arguments used against the possibility of 
the codification of the leading principles of the common law, or 
the philosophical statement and exposition of those principles in 
the form of atreatise, can be used with equal validity against the 
codification of the moral law by Moses and Jesus. The reasons 
on which those formulated principles rest are not expressed but 
implicit; but the more grave, the more cogent and comprehen- 
sive are the reasons, the more nearly perfect will be the conclu- 
sion expressed in the written sentence. It is on reason, there- 
fore, that the melioration and perfection of the law depend. How 
then can it profit us to draw vain distinctions between reason, as 
unwritten law ; or precedents, as evidence of the law, or, as the 
law itself? How then can it aid the solution of this question to af- 
firm or deny the one or the other; since it will not be denied that 
the written law is the approximate expression of the highest 
reason; nor that it may be best learned in the works of the mas- 
ters both of the forms of reasoning and expression who, what- 
ever may be their defects, are incomparably superior to the un- 
tutored minds of the brightest tyros. 

There are, doubtless, certain axioms of mathematics, so there 
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are certain maxims of prudence, certain natural principles of 
justice, for the governance of social conduct, which inhere in 
human nature. An advancing state of civilization will refine 
those rules; but whether they willever be fundamentally altered 
depends on the perfectibility of human nature; depends on the 
question, still unsolved, by the philosophy of history, whether 
the individual man is or is not ascending a progressive scale of 
being; or whether the diffusion and upward march of civiliza- 
tion simply widens the domain of its influence, multiplies and 
refines men’s tastes, brings to a larger number the opportunities 
of cultivation, without increasing their capabilities beyond 
bounds fixed by nature. 

As neither the history of civilization nor of jurisprudence af- 
fords any answer to this question, we must provisionally accept 
these rules and maxims which have been crystallized by the com- 
mon sense of mankind, for our guidance. Thatthe fundamental 
principles of law are found both in treatises and decisions, and 
that the law is a system of reason, are equally true. Are they 
not, therefore, both embraced in the true method of legal edu- 
cation? Would it not be a mistake to overlook or neglect either? 
He is not a safe lawyer who cannot state the rule; he is not a 
strong lawyer, nor a safe one, who cannot give the reasons of 
it; he is not a safe lawyer who trusts solely to his own powers 
of reason to discover and express the rule; and as the system of 
law common to all nations, the fundamentals of the law, are not 
the weak and puny reason of one man, but the reason of the 
whole human race, he is not a safe, strong and complete lawyer 
who does not know both the rules and the reasons as formulated 
aud expounded by those great minds, produced both by the civil 
and the common law, who are jurists, at once historians of the law 
and philosophers. Shall we avail ourselves of their gigantic 
labors? Shall we call upon the masters? Ifso, what masters? 
Shail it be those who deal chiefly with the reasons? Shall it be 
those who deal both with principles and reasons? 

To deny that there are such masters, — that there are Anglo- 
Saxon jurists — ends the discussion of the question. To deny it is 
to deny the competency of the human mind. To deny that the 
constellation of bright talents, which, during the last ten centur- 
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ies, have been consecrated to the common law, has been pro. 
ductive of great though imperfect works, is to deny all hope to 
the future. That there have been and are great jurists, both 
authors and judges, and that there are rich materials does not 
seem capable of successful contradiction. The question is there- 
fore one of the choice of materials and of method. 

Treatises alone will not do, since the lawyer must learn to 
deduce the law on the facts; cases alone will not do, since he 
must have a broad general view of the subject, must know the 
general principles underlying it, and the reasons sustaining or 
modifying them, in order to deal intelligently with the facts. 

It is not intended to suggest a category of studies for the stu- 
deut and therefore consideration will only be devoted to the 
comparison of methods of learning the common law, whether by 
text-books alone, or by cases alone. 

It is indispensable to acquire some stock of common-law princi- 
ples. Those principles form the data, the premises without which 
the mind cannot legally reason. It is a law of thought that with- 
out materials to work upon there can be no thinking; without 
principles there can be no reasoning. Principles are the basis 
of reasoning. As the rules of law rest not solely in principles 
of natural justice, but also in reasons of convenience and policy; 
and as these rules are to serve as logical premises, they must be 
acquired in some manner and in some measure before they can 
be reasoned upon. The question therefore is, should these prin- 
ciples be learned in cases or in treatises? Do not excellent 
treatises exist? Is not Bishop such an author? Is not Cooley 
such an author? Is there not a respectable number who equal 
or approach them in worth? Are there not enough to fur- 
nish out the student with an adequate stock of seminal principles? 
If not, why not? Has Professor Gray really answered this 
question? Is it an answer to say that the title toa judicial office 
is a visible sign of superiority? Is hand-shaking, which qualifies 
for election to the judicial office, an intellectual part superior to 
that laborious and exclusive devotion to the law which frequently 
disqualifies? In about nine cases out of ten, is it not true that 
the managements of the political convention, compromises be- 
tween the demands of different localities, or between candidates 
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for nominations to the various offices to be filled by the entire 
ticket, determine the selection of the candidate? Not too often 
is the choice made on the score of mere fitness rather than by 
the lottery of conflicting ambitions. It is doubtless truethat the 
great majority of judges comes from what Professor Gray terms 
the ‘‘ upper middle class ’’ of the profession, yet owing to their 
numbers we are driven to the same process of comparing, sifting 
and selecting that is applied in judging the relative excellence of 
treatises and of all works of the mind. There is no answer to 
be made to a fact of experience; and the case of the young prac- 
titioner mentioned by Dr. Bishop is by no means a rare one. 
Let us befrank. The lawyer who recollects the experiences of his 
early induction into the practice of his profession retains a lively 
sense of the crushed and bewildered condition of his mind, after 
wandering through a maze of inconsistent decisions in the search 
of a governing principle — with what relief, with what a sense of 
gratitude does he turn to the clear and luminous pages of some 
of the great authors! (whom it is not a condescension to call 
jurists), and tread the open paths blazed through the tangled 
overgrowth? The ruling principle is disclosed and the chaotic 
decisions at once range themselves in order ; and, instead of bur- 
dening the mind, they combine to support the argument. To the 
young lawyer, they are indispensable ; to the old lawyer, useful. 

In every department of thought the mind is best known and 
judged in its works. If not, why do not all judges display equal 
ability? How is Socrates and Pascal judged? How is Bacon 
judged — by the title of Lord Chancellor or by the advancement 
of learning? Coke, by the title of Attorney-General, or by the 
Commentaries on Littleton? The masters in the art of thinking 
and exposition display their lights in their works. Why should 
not those works be judged and adopted by the same criterion 
that has made text-books of the Institutes of Quintilian, of 
Justinian, of the works of Burke, of Kent, of the opinions of 
Mansfield and Marshal? 

Is Professor Gray’s position tenable? If these elementary 
principles must be first acquired, as a condition of legal reason- 


1 Am. L. Rev., vol. 22, No. 1, p. 22. 
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ing, can they not be best learned in treatises? Can they be * dis. 

covered ’’ without useless waste of time and at the expense of 
repeating the infinite mistakes of our forefathers of the common 
law? Can they be evolved from innate ideas, by the Socratic 
art of midwifery ? — which is predicated on the existence in the 
mind of innate ideas of truth, justice, etc., and which, under a 
series of searching questions, unfold and expand in the light of 
consciousness. Socrates proceeded on the theory that certain 
abstract principles of ethics, mathematics, etc., are innate. But 
the vast majority of legal principles are not innate. Very few 
of them are exactly commensurate with ethical principles. 
While this method may lead the student to evolve the funda- 
mental princi ples of ethics, how could he, by this method, dis- 
cover the principles which are purely statutory? How could he 
discover the statutes of fraud and limitations, with their multi- 
tudinary principles of interpretation? How would he discover 
the principles by which, the circumstances under which the in- 
dorser of negotiable paper is discharged? 

Socrates aptly likened his method of teaching the art of 
thinking to the art of midwifery, since it helps the student to 
deliver himself of ideas in gestation. ‘* Deal with me, then, as 
son of a midwife, and endeavor to answer the questions I put to 
you to the best of your ability.”” Imagine Socrates giving such 
admonition to a student of law which is made up almost wholly 
of artificial principles? 

While the dialogues of Plato afford examples of the highest 
order of skillful examination and cross-examination and, as 
such,are unrivalled models to who ever would excel in that art; 
unrivalled, too, as a method of teaching and compelling the stu- 
dent to think; yet it cannot be used until the student is fur- 
nished with the materials of thought. It is, therefore, impossible 
by that method to learn the elements of the civil law, except in 
so far as the principles of ethics and of law are identical; and 
unless to be a great moralist alone suffices to make a jurist. 

Professor Gray well says that the teacher’s task is ‘* to aid the 
scholar to bring forth his own ideas.”” But the principles of 
law are largely positive, acquired by experience. How can the 
student, devoid of experience, possess those ideas except so far 
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as they are ethical and abstract? As the question is stated ‘* no 
better way has yet been devised to make the student work for 
himself than to give him a series of topics and compel him to 
discover the principles which they have settled and the process 
by which they have been evolved.” To be strictly consistent, 
this method would not admit the study either of treatise or lead- 
ing cases. The facts should be extracted from the leading 
cases and a bald statement of those facts furnished to the 
student with the direction to take those facts and discover 
and formulate the principles of law to be settled. This 
is the rigorous method of discovery by induction. The task 
would be manifestly hopeless. But if he already possessed 
those principles, whether innate, or acquired, the student would 
accomplish the task successfully. Why then should he take the 
effect alone and study out the cause, when a knowledge of the 
cause comprehends the effect? Since the aim of science is to 
know causes,— principles,—why study the composition of 
cause with effect in the search of causes when it is first necessary 
to possess those principles — those causes,— in order to under- 
stand their relation to the effects? 

If the leading case is studied for its application of principles, 
by the deductive method, this presupposes the knowledge of 
general principles which can be best acquired in a good treatise 
where, proceeding from the simple to the more complex, they are 
developed in a scientific manner. No objection can be made to 
the study of leading cases as models of judicial reasoning in the 
analysis of facts and the deduction of legal principles thereon; 
but if the leading case is studied for its principles, why encum- 
ber the untutored mind with the fact? Why not seek the expo- 
sitions of those principles in the works of mature thinkers, who 
exhibit them in their due order and relation? 

Lord Mansfield holds that ‘* the law does not consist of partic- 
ular cases, but of general principles, which are illustrated and 
explained by those cases.’’! Judge Dillon strongly says that the 
ideal of legal education consists in ‘‘ the mastery of principles 
so that the first impulses of the lawyer will be to find the prin- 
ciple and not the ‘ case’ that governs the matter in hand.”’ ? 


' Rex v. Benbridge, 3 Doug). 332. 2 Am. L. Rev., vol. 19, p. 21. 
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The study of cases, to the exclusion of good text-books, will 
not make a good all-around lawyer. In the trials of close cases, 
the positions of each side frequently shift and change like two 
armies in battle. This is true in proportion to the ability of 
opposing counsel. The changing positions of the adversary can- 
not be entirely anticipated. Can one hopefully expect to be 
prepared to meet those varying attitudes on some questions of 
negligence without having first acquired a knowledge of all the 
leading principles of that subject? Is it practicable or possible 
to read and remember all the cases from which that subject is 
developed? Will it be found completely developed in those 
cases which are precisely ‘* leading cases.’’ 

To ask these questions is to answer them ; to demonstrate the 
impossibility, in the limited time and thought allowed to each 
case, of attaining the adequate breadth of view and learning on 
a given subject by the mere study of leading cases. The study, 
not of mere compilations, but of good text-books is a necessity. 
Speaking for the great body of the profession, engaged in gen- 
eral practice, the question seems to admit but one answer. 

The study of cases is, of course, an indispensable part of 
legal education. But the more serious question is, What cases, 
whose cases are to be studied? 

It is conceded that strictly ‘* leading cases’’ form a part of 
this education. But should they, in view of the brevity of life, 
be comparatively few or numerous? 

What is best for the mind? Does not a similar limitation 
govern here as in the study of treatises? Not all can be read. 
The mind must be stored with adequate knowledge, but instead 
of seeking superfluous riches, is not that mind best fitted to cope 
with exigent questions, which, possessing an adequate stock of 
principles, is best trained to deal with them? And has any 
better solution been suggested to the question, What and whose 
cases may be studied with most profit, than that offered by the 
late Senator Carpenter? 

** Devote one hour each day or two in the evening, to reading 
the opinions of the most celebrated judges. For example, take 
the reports of the Supreme Court of the United States and turn 
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to the first opinion delivered by Chief Justice Marshall, and 
then to his next and so on, until, in this way, you have read 
every opinion he ever delivered. Mark the growth of hia great 
mind ; mark how honestly hereasons. * * * He commences 
with a clear statement of the facts; next in mathemetical 
method, he lays down the axioms or universally conceded prin- 
ciples applicable to the subject ; then he begins to reason, turn- 
ing the mill of his inexorable logic, slowly and honestly, as if 
himself was anxious to see what would come out of it; and 
finally that ascertained, the case is thereby decided, and so de- 
cided that no man recognizing the authority of reason, ever can 
question the correctness of the decision. Take the opinions of 
Chief Justice Parsons, or Parker, or Shaw of Massachusetts, or 
Kent or Spencer of New York. * * * Youwill then become 
almost personally acquainted with every judge ; you will learn his 
methods and his defects, if he has any,”’ etc., etc. 

One other topic of discipline we would suggest which is quite 
neglected except as incident to the usual course of studies. It 
is what for convenience may be termed a course in ‘legal an- 
alytics,’’ such as is supplied by Austin’s Jurisprudence and 
works of that class. Admirable in training the mind to acute 
discrimination, stimulating and invigorating to the reasoning and 
critical faculties they accustom the mind to independent thought 
in criticising, discriminating and defining than which nothing is 
more essential to the student of cases. We need only invoke 
the authority of Maine in Village Communities — ** Nobody who 
has not mastered the elementary part of analysis can hope to have 
clear ideas of law or of jurisprudence.”’ 

To sum up these suggestions of an answer to this question for 
the general practitioner, would not the following be embraced in 
the lifelong attainment of a legal education? 

1. The great jurists of the civil law. 

2. The best English and American treatises on the more im- 
portant subjects. 

3. Legal analytics. 

4. Some leading cases, illustrative of those subjects and of a 
high order of legal reasoning in connection with facts. 
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5. The study of great legal minds, in their works, in decis- 
ions, in briefs, in guasi-literary and philosophical discussions of 
the subjects and events of jurisprudence, found in books, in 
pamphlets, in essays, and keeping in fresh touch with the burn- 
ing questions of the day through the medium of current legal 
journals and publications. 


W. L. PenrFiep. 
AUBURN, IND. 
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NOTES. 


PUBLISHING THE Portraits or AvutHors.—In our notice of Ham- 
mond’s Blackstone in our last number, we hinted that the publishers of 
that work must have printed the portrait of Dr. Hammond as a frontis- 
piece without the learned author’s consent. We now state that such 
is the fact. This information is confidential. We also state that the pub- 
lication by the same house in their law catalogue of one of their authors 
in a fit of violent laughter was also a breach of confidence. That pho- 
tograph was given to one of the members of that house for his private 
collection, and not for publication. This is official. 


Aw Earty Attempt TO REGULATE THE Price or Foop: Enpict or 
DIOCLETIAN AND HIS CoLLEaGuEs.— The ancient English statutes de- 
scribed by a learned writer in a former number of this publication,! 
wherein attempts were made by the government to regulate the price of 
food and other essential human commodities, were but modern attempts 
in that direction. The Emperor Diocletian and his colleague Maximian, 
supported by their two subordinates, the Cesars Constantius Clorus 
and Galerius, made a similar attempt in the beginning of the fourth cen- 
tury of the Christian era, and probably with similar success. This at- 
tempt is thus described by Dean Milman in a foot-note to Gibbon’s 
thirteenth chapter :— 


“The most curious document which has come to light since the publication 
of Gibbon’s history, is the edict of Diocletian, published from an inscription 
found at Eskihissar (Stratoniccia), by Col. Leake. This inscription was first 
copied by Sherard, afterwards much more completely by Mr. Bankes. It is 
confirmed and illustrated by a more imperfect copy of the same edict, found in 
the Levant by a gentleman of Aix, and brought to this country by M. Vescovali. 
This edict was issued in the name of the four Cesars, Diocletian, Maximian, 
Constantius, and Galerius. It fixed a maximum of prices, throughout the em- 
pire, for all the necessaries and commodities of life. The preamble insists, 
with great vehemence, on the extortion and inhumanity cf the vendors and mer- 
chants. Quis enim adeo obtunisi (obtusi) pectores (is) et a sensu inhumanitatis ex- 
toriis est qui ignorare potest immo non senserit in venalibus rebus quae vel in 
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mercimoniis aguntur vel diurna urbium conversatione tractantur, in tantum se 
licentiam difusisse, ut effraenata libido rapien—rum copia nec annorum 
ubertatibus mitigaretur. The edict, as Col. Leake clearly shows, was issued A, 
C. 303. Among the articles of which the maximum value is assessed are oil, 
salt, honey, butcher’s meat, poultry, game, fish, vegetables, fruit; the wages 
of laborers and artisans, school masters and orators, clothes, skins, boots and 
shoes, harness, timber, corn, wine, and beer (zythus). The depreciation in 
the value of money, or the rise in the price of commodities, had been so great 
during the last century, that butcher’s meat, which, in the second century of 
the empire, was in Rome about two denarii the pound, was now fixed at a 
maximum of eight. Col. Leake supposes the average price could not be less 
than four; atthe same time the maximum of the wages of agricultural laborers 
was twenty-five. The whole edict is, perhaps, the most gigantic effort of a 

lind though well intentioned despotism, to control that which is, and ought to 


be, beyond the regulation of the government. See an Edict of Diocletian, by 
Col. Leake, London, 1826.”’ 


ProposaL TO Posuish THE Laws In THE Country Parers. — A bill is 
before the legislature of Missouri providing for the publication of the 
acts of the legislature in two papers in each county, one of each po- 
litical party, comprising the largest number of voters. In New Jersey, 
New York, and possibly in other states, similar laws exist. This law 
is urged by the Missouri Press Association, and is generally favored by 
the country newspapers. The propriety of publishing the laws so that 
the people at large can read them is perfectly obvious, but the motive 
behind the bill is the country editor. We hope the bill will pass. The 
country newspaper needs some sort of support to emancipate it from 
the quack doctor and the patent medicine man. From the nature of 
his situation the country editor is in a position of trust to his innocent 
rural readers. He owes them the duty of protecting them from the 
quack doctor and the quack-medicine manufacturer. Instead of dis- 
charging this duty, he is in league with the aforesaid quacks. He not 
only publishes their advertisements, decent and indecent, but he sand- 
wiches them in between his editorial paragraphs at every turn, and 
thus impliedly makes them his own. There are some country news- 
papers, in Missouri and elsewhere, that are not subject to this shame- 
ful imputation, but not many of them. 

While speaking of this subject, it occurs to us to allude to an act 
passed by the legislature of Missouri two years ago, providing for 
printed abstracts of the records in appellate proceedings. The act pro- 
vides that one party may print and send up an abstract of the record, in- 
stead of having the record copied and certified at length ; and that if the 
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other party is not satisfied with the abstract, hemay make a supplemental 
abstract ; and finally that when the appellate courtis through with these ab- 

stracts they are to be bound in well-bound books and thus preserved. 

This bill was probably concocted by the country editor with the aid of 

some country lawyer. Itis as distinctively a bill in aid of the country edi- 

tor as though suchhad been its title. Itis a miserable affair. It increases 
the cost of litigation without shortening the work of the judges. The 
average lawyer has seldom time to condense an abstract from a long 
record, and the result is that for his abstract he will print the whole 
record, or else he will garble it and print the whole of it except so much 
as works in favor of his opponent, — leaving his opponent to furnish an 
abstract of the rest of it. This abstract of what he has left out will 
consist of pieces, parcels, paragraphs, single sentences, or parts of 
sentences ; and the judges are put to the labor of piecing together these 
two abstracts, —and this for the benefit of the country editor. Then 
a printer’s bill comes up, generally a dollar or a dollar and twenty-five 
cents a page, for the printing of this long abstract. The law isa 
shameful raid upon the administration of justice for the benefit of the 
country editor. The judges of the appellate courts, at least of that 
sitting in St. Louis, were never consulted about the measure, and never 
knew any thing about it until it was passed. We doubtif a single judge 
of the Supreme Court was ever consulted aboutit. It is a shameful 
instance of legislation for the benefit of special classes and to the injury 
of the people. 


Way Mennonites Opsect To SERVING ON Juries. — A communication 
in the Weekly Law Bulletin, Cincinnati, by Isaiah Pillars, Esq., of Lima, 
Ohio, gives curious information as to the reason for the Mennonites 
refusing to serve on juries. A member of that sect, Mr. Joseph Stei- 
ner, having been summoned as a member of the grand jury for Allen 
County, Ohio, refused to take his seat in the jury box, and was there- 
upon imprisoned by the judge for a stated period, for contempt of 
court, and also fined ten dollars. After having meekly and submis- 
sively paid his fine and served out his term of imprisonment, Mr. 
Steiner published in a newspaper of the county his reasons for refusing 
to serve. Without stating these reasons at large, they were briefly 
these: that the imfirmaties of human nature are such, that one human 
being ought not to assume to judge another. Also that it is contrary 
to the Divine command, Christ having said: ‘‘ Judge not, lest ye 
may be judged.’’ These shortsighted, but peaceful and prosperous 
people do not stop to consider that society would dissolve, and the 
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weak be plundered by the strong and rapacious without stint, if it 
were not for the arm of force wielded by the government and regulated 
by justice as it is evenly dispensed in the judicial courts. Mennonites 
who refuse to serve in the army or to sit upon juries, owe the safety 
of their property and their lives to other citizens, who take upon them- 
selves these patriotic and necessary burdens. 


Tue New Feperat Court Law.—The Federal court law, the text of 
which we publish in another place, —will devolve upon the President 
the appointment of nine additional circuit judges. The office is 
not a very desirable one, as the salary. is but $6,000 a year without 
mileage, and the judge is obliged to do circuit duty, the same 
as the original circuit judge. In other words, it is not a court of ap- 
peal, but simply an addition to the number of circuit judges in each 
circuit, and a provision for a court in bank composed of the circuit jus- 
tice and the two circuit judges, or of the two circuit judges and a district 
judge detailed for that purpose. The new circuit judge will therefore 
have to travel around his circuit much of the time, in a Pullman car and 
on railroad passes, for he will not be able to afford to pay his fare out 
of his moderate salary. He will become a sort of a tramp, like an or- 
dinary commercial traveler, and most of his life will be spent either in 
a Pullman car or ina hotel. The largest of the Federal circuits seems 
to be the Eighth Circuit, embracing nine states. In that circuit the 
circuit judge will probably have to travel to the extent of 20,000 miles 
each year. 

Immediately after the passage of the bill the President was, as 
was naturally the case, deluged with advice and applications on the 
subject of the new appointments. He will no doubt act very diliber- 
ately in the matter, and give the people of the different circuits an 
opportunity to be heard ; and to present the ‘‘ claims ’’ of their ‘‘ favor- 
ite sons.’”” Newspaper gossip has it that two of the appointments 
are as good as made already. Mr. Thompson, a representative 
in Congress from Ohio, who has conducted the recent congres- 
sional investigation into Federal court abuses, revealing so many 
gross scandals,—is to be the appointee for the Sixth Circuit, which 
embraces the States of Michigan, Ohio, Kentucky and Tennessee. 
Mr. District Judge Woods, of the District Court of the United States 
for the District of Indiana,— a resident of Indianapolis,— is to be pro- 
moted to be the new circuit judge of the Seventh Circuit; and some 
one else, of course an Indiana man, is to be appointed to fill the 


wou 


NOTES. 253 


vacancy created by his promotion. This newspaper talk is, of course, 
mere rubbish. The President has made his judicial appointments in 
such a way, and with such independence and deliberateness of action, 
that no one could predict beforehand who the appointee was to be. If 
we may judge of the future appointments by those which he has made 
in the past, we may feel assured that they will be good ones. 

It is said that Representative Culberson, of Texas, will be a candi- 
date for the appointment for the Fourth Circuit. Mr. Culberson is, of 
course, a democrat, and his political affiliations present obstacles to his 
appointment. ‘That he is a very able man and in every way worthy of 
the place, no one can question; but it is supposed that the President 
will not be able to free himself from the trammels of party dictation 
sufficiently to appoint even a single judge from the opposite party. If 
the President could rise to the height of appointing one or two demo- 
crats, or at least one or two non-partisans, he would, without any pre- 
tense or previous flourish of trumpets, rise to a height which none of 
his predecessors, except Mr. Hayes, succeeded in attaining. The last 
named President is the only one who, in recent times, has made judicial 
appointments from the ranks of the opposite party. 

He, a republican President, had in his cabinet Mr. Keys, a demo- 
crat, in the office of postmaster-general; and he appointed him to the 
office of United States District Judge for the Eastern District of Ten- 
nessee. He also appointed Mr. Hammond, of Memphis, a non-partisan 
who had been in the confederate army, and who was probably to be 
ranked as much a democrat as a republican, to the same office, for 
the Western District of Tennessee. In England and in Canada public 
opinion tolerates, but does not approve of, partisan appointments to 
judicial positions, and applauds non-partisan appointments when the 
appointees are fit for the office. But in this country, the state of pub- 
lic opinion is so low and beastly, that probably the President will be 
unable to take this course in a single instance. 

Of course, every State will send the President two or three prom- 
inent names, and he will have a very great list to select from, and the 
making of the selections will be a difficult, perhaps a painful, task. 
The Eighth Circuit will no doubt present the name of Judge Shiras, 
of the District Court of the United States, for the Northern 
District of Iowa,—a very able, high-minded and competent 
man. Colorado will also send in the name of Judge Hallett, 
who will be a very strong name for the other candidates to compete 
with ; and the entire Minnesota delegation will unite on the name of W. 
H. Sanborn. Missouri will send at least three names, Hon. Roderick 
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E. Rombauer, Presiding Judge of the St. Louis Court of Appeals; Hon. 
Henry Hitchcock, for many years at the head of the law school of the 
Washington University ; and Hon. George H. Shields, now assistant At- 
torney-General at Washington. Either of these appointments would be 
regarded by the bar as a good one. Judge Rombauer is beyond ques- 
tion the ablest State judge who has sat on the bench in Missouri since 
the civil war. He has been judge of the St. Louis Land Court, of the St. 
Louis Circuit Court, and for the last six years of the St. Louis Court 
of Appeals, which is exclusively an appellate court of final jurisdiction, 
He has therefore had experience in all classes of judicial work. During 
the interval between his retiring from the judgeship of the Circuit Court 
and his becoming a judge of the St. Louis Court of Appeals, he was en- 
gaged in a very extensive practice in St. Louis, largely in the Federal 
courts. He has therefore a very competent acquaintance with Federal 
jurisprudence and practice. He isaman of severe industry and atten- 
tion to his official duties, of great firmness, and of the very strictest in- 
tegrity. Hepossessesa most direct and incisive mind, and is distinguished 
by great brevity of expression ; — in short, he is every thing that a judge 
turned out for the dual work of an appellate and nisi prius court should 
be. Mr. Hitchcock is a man of very high standing in Missouri. He is 
a man of large and discursive learning, of great public spirit, of great 
mental activity and thorough habits of industry. His appointment 
would be regarded every-where as one fit to be made. Mr. Shields has 
long been a prominent member of the bar of Missouri, and at present 
holds a very important office in the department of justice at Washing- 
ton. His appointment would meet with general approval on the part 
of the bar of Missouri. . 

It is said that the President will be obliged to convene an extra ses- 
sion of the Senate, in order to confirm these appointments, and that he 
intends to convene the session early in May. The period appointed by 
the law for the convening of the new court is the third Tuesday of 
June. An amendment to the act provides that if, by accident, 
any such court is not convened on that day, it may be sub- 
sequently convened by the chief justice or a justice of the Supreme 
Court of the United States. The constitution of the United States 
(article 2, § 2), confers the power of appointment upon the President, 
but provides that ‘‘ the President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by granting com- 
missions, which shall expire at the end of their next session.’’? Other 
appointments are made *‘ by and with the advice and consent of tae 
Senate.’’ As these appointments are original appointments, and are 
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not made to fill ‘‘ vacancies,’’ the President cannot make them so that 
the appointees can enter upon the discharge of the duties of their office 
until the next regular session of the Senate; but they must be con- 
firmed by the Senate before they can qualify. 


Toe Late Mr. Justice Devens. — Charles Devens, associate 
justice of the Supreme Court of Massachusetts, died suddenly 
from heart failure January 7th, 1891. He was born in 
Charleston, Massachusetts, April 4th, 1820. He entered Harvard 
College at the age of fourteen and graduated in the class of 
1838. He graduated at the Harvard Law School in 1840, and was ad- 
mitted to the bar in the following year. He practiced his profession at 
Northfield and Greenfield, Massachusetts, for a few years, and repre- 
sented the latter town in the state senate for two years. At the close 
of his term as senator he was appointed U. S. Marshal for the district 
of Massachusetts, which office he held from 1849 to 1853. While hold- 
ing that office it unfortunately fell to him to execute the decree of the 
United States Court remanding Thomas Sims to slavery under the 
fugitive slave law. He did it, but showed his real opinion of the law 
by endeavoring to purchase the man’s freedom. Afterwards finding 
that Lydia Maria Child was collecting money to accomplish that object, 
he asked her to return the sums contributed, and allow him the privilege 
of paying the full amount. Mrs. Child consented, but before the ne- 
gotiations could be concluded, the rebellion broke out and nothing 
more could be done. Sims recovered his freedom later, and when Mr. 
Devens was attorney-general he appointed the negro to a place in the 
Department of Justice. 

In 1854 he resumed the practice of his profession in Worcester as a 
partner of Hon. George F. Hoar and there he remained until the break- 
ing out of the war, when he accepted, April 19, 1861, the command of 
the Third Battalion of Rifles, with the rank of major, leaving unfinished 
a case in which he was engaged in the Supreme Court. On the evening 
of the next day he left with the command for Washington, and at An- 
napolis was ordered to Fort McHenry, at Baltimore. Before the bat- 
talion’s term of service expired, Major Devens was commissioned 
colonel of the Fifteenth Regiment, then being recruited at Worcester. 
He went to the front with that regiment, and in August led the scouting 
party that was sent across the Potomac, at Balls Bluff. He was in the 
battles of Fair Oaks, South Mountain, Antietam, Chancellorsville, Cold 
Harbor and Fredericksburg, and was several times wounded. He com- 
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manded a division of the Eleventh corps and afterwards a division of the 
Eighteenth corps, and still later the third division of the Twenty-fourth 
corps, and was the first to enter Richmond April 4, 1865. From that 
day, by request of General Grant, General Devens’ brevet of major- 
general of volunteers was dated ‘‘ for gallantry and good conduct.” 
He remained with this division until the troops were mustered out of 
service, and afterwards was for a year commander of the military dis- 
trict of Charleston, South Carolina being mustered out in June, 1866. 

Immediately afterwards he resumed the practice of the law at Wor- 
cester. In April, 1857, he was appointed by Gov. Bullock one of the 
justices of the superior court of Massachusetts, and served until 1873, 
when he was promoted by Gov. Washburn to the bench of the supreme 
judicial court. On the 17th of June, 1875, occurred the centennial 
celebration of the battle of Bunker Hill, and Mr. Justice Devens 
delivered a masterly oration. Two years later he resigned his seat 
on the supreme bench to accept the position of attorney-general 
of the United States tendered by President Hayes. At the close of 
his term in 1881 he returned to Massachusetts and in the same year he 
was again appointed a justice of the Supreme Court of Massachusetts 
and held that position to the time of his death. 

While he was upon the bench he delivered many addresses on public 
occasions, the most notable of which are the addresses on the 250th 
anniversary of the founding of Harvard College; on the centennial 
celebration of Bunker Hill; at the dedications of the soldiers’ monu- 
ments at Boston and Worcester; on the deaths of General Meade and 
General Grant; and as the presiding officer at the 250th anniversary of 
Harvard College. His last noteworthy public appearance was on the 
occasion of the reunion of the Devens Brigade in Springfield, September 
19, 1889. 

Judge Devens was an orator. He had great dignity of manner and 
yet was easy and graceful, and at times brilliant and impressive. The 
writer heard his address at the centennial celebration of Bunker Hill, 
and though he has heard many eloquent men and more impassioned ap- 
peals, he does not remember any thing better in sustained interest and 
impressiveness. 

Judge Devens’ several terms of service upon the bench cover a 
period of about twenty years, and during that time by his courteous 
ways and his fairness he greatly endeared himself to the members of 
the bar. He was not a great student of the law, but had a judicial 
mind. 


He was a man much sought for on account of his social qualities. 
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He was one of the most distinguished figures of his time. His presence 
was commanding, his bearing dignified, his manner easy and cordial. 
Probably no man in the State was so popular. He was held in the 
highest honor as a brave soldier, an upright judge and impressive 
orator. After his death the whole community seemed to act as if they 
had not done him honor enough while living, and would atone by 
unusual demonstrations in his honor. 

Ata meeting of the Bar at Boston the resolutions offered by Hon. 
William C. Endicott, and adopted, enumerated the rare and peculiar 
qualifications of Judge Devens for the judicial office; and referred to 
his success as attorney-general of the United States, in performing the 
duties of that great office, requiring executive as well as professional 
and judicial qualities. He revived the practice of arguing himself all 
important cases of the government in the Supreme Court, a duty 
practically abandoned by his immediate predecessors. His opinions as 
attorney-general, covering questions of law and practice, interpretation 
and custom, are quite models in their way. 


Tae Late Jestice Appieton. —John Appleton, for- 
merly Chief Justice of the Supreme Court of Maine, died 
from heart failure February 7th, 1891. He was born in New 
Ipswich, N. H., eighty-six years ago and graduated at Bowdoin 
College in 1822 at the age of eighteen. He commenced the practice of 
law at Sebec, Piscataquis county, Me., in 1826, but in a few years re- 
moved to Bangor, in that State, which has since been his home. He was 
appointed reporter of the Supreme Court of Maine in 1844; Associate 
Justice of that court in 1852; and Chief Justice in 1862. He retired 
from the bench in September, 1883, when John A. Peters succeeded to 
his place as Chief Justice. At that time Judge Appleton was over 
seventy-nine years of age, but was still in full vigor of mind and body. 
Thus he was a justice of the Supreme Court of the State for thirty- 
one years, and during twenty-one years of this period he was Chief 
Justice. 

Judge Appleton was one of the most conspicuous men of his State. 
No one perhaps has had so much to do with the moulding of the juris- 
prudence of the State. More than this his influence has been felt 
throughout the country; for he was one of the first to advocate re- 
forms in the rules of evidence. He wrote articles upon the subject 
and in 1859, published a small volume entitled Rules of Evidence. 
On the occasion of his retirement from judicial life a banquet was 


258 25 AMERICAN LAW REVIEW. 


tendered him by the members of the Penobscot bar. He made a 
speech in which he referred to this subject of reform in the law of 
evidence,! and to the old exclusionary rules of the common law, based 
upon the assumption that men are presumably liars, and contrasted 
them with the modern rules. 

For his labors in promoting reform in this department of the law, he 
is entitled to the grateful remembrance of the whole country and par- 
ticularly of the bench and bar. 


Tue Late Curer Justice Morton. — Marcus Morton, late 
Cinief Justice of the Supreme Court of Massachusetts, died 
February 10th, 1891, of heart failure. He was born at Taun- 
ton, Mass., April 8, 1819. His father, Marcus Morton, was a 
justice of the same court from the year 1825 to 1840, in which year he 
was elected governor of the State. The son graduated at Brown Uni- 
versity in 1838, studied law at the Law School of Harvard University 
and was admitted to the bar in 1841. He immediately opened an office 
in Boston and soon acquired an extensive practice. In 1853, he was 
an efficient member of the constitutional convention of Massaschu- 
setts, his father also being a member; and both the son and the father 
were in the house of representatives of the State in 1858. In this 
year the former was appointed a justice of the Superior Court for Suf- 
folk county. Later he was made a judge of the State Superior Court. 
After ten years’ service in this court he was appointed in 1869, an as- 
sociate justice of the Supreme Court of the State; and in 1882, upon 
the resignation of Chief Justice Gray, he was made Chief Justice. 
This high office he resigned in 1890. Thus he served the State thirty- 
two years continuously as ajudge. Ina notice of. the resignation of 
Chief Justice Morton published in the Review for September—October 
of last year,? we spoke of his eminent ability and peculiar fitness as a 
judge, and what was then said need not be repeated. 


INCREASE IN THE Satary oF U. S. District Jupces. — Congress has 
done tardy but unequal justice in passing a law raising the salaries of the 
district judges of the United States to the uniform standard of $5,000 a 
year. Wesay unequal justice because those judges in several of the 
large cities earn a much larger salary. In New York City, for instance, 
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those judges are always at work performing more important work than 
the judges of the State courts, while the latter receive salaries ranging 
from $12,000 to $17,500 a year. In Chicago, Judge Blodgett is nearly 
worked to death, and he will now get five thousand dollars a year; 
whereas the judges of the State court in Chicago, performing far less 
important work, get $7,000 a year. In St. Louis, Judge Thayer has all 
the work he can do, and is obliged to go back and forth to and from 
Hannibal, for the purpose of holding extra courts there; and he does 
much more important work than is done by the State judges in that 
city, who receive salaries of $5,500 a year. On the other hand, there 
are Federal districts in which the district judges are not employed half 
of the time, and in which they do not and never have earned the old 
salaries of $3,500 a year. The bench and bar ought, however, to be 
thankful for this tardy piece of justice, indifferent as it is. It is the 
last change that will be made in Federal court salaries for many years 
tocome. The Federal district judges hold their offices for life, and 
can retire on full pay after they have served ten years and reached the 
age of seventy. With the salaries now accorded them they will not 
starve. 


Tue Errect or Free ComnaGe or SILVER UPON THE SALARIES OF 
JupGes. — It is a fact verified by all economical history, and especially 
by the history of our American currency from the earliest colonial 
times,! that where an attempt is made to maintain two standards of 
money, unequal in their intrinsic value, the cheaper will always drive 
out thedearer kind. A free and unlimited coinage of the present silver 
dollar, worth, in round terms, about seventy cents of the gold dollar, 
will inevitably have this result ; it will drive the gold dollar out of cireu- 
lation, and reduce our standard of dollar valueto the silver dollar 
standard. As the present silver dollar, coined in limited quantities, and 
the present silver certificate, are substantially exchangeable for gold, 
that species of currency keeps in this country on a par with the gold 
dollar, and on the continent of Europe is worth but one cent less per 
dollar than the greenback. The value of the silver dollar may be di- 
vided into two kinds of value: 1. Its intrinsic value; 2. Its represent- 
ative value. Its intrinsic value is about seventy cents, its represent- 
ative value is the other thirty cents. It acquires this representative 
value from the fact of its exchangeabilty for gold, — just as the United 
States treasury note is entirely of a representative value, and at par 


1 See Sumner’s History of the Currency, passim. 
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owing entirely to its exchangeability for gold. If it had a rim of 
leather around it, equal to 30 per cent. of the entire surface, this 
would symbolize its representative value. 

The teachings of all history and of the most ordinary common 
sense lead us to believe that as soon as we have a free and unlimited 
coinage of our seventy-cent silver dollar, the gold will be driven 
out of circulation, and the value of the dollar be reduced to the 
seventy cents silver standard. In other words our dollar will 
become seventy cents, instead of being one hundred cents, as 
now. The result of this will be to cut off thirty per cent from the 
salary of every judge and every other public officer who is paid a 
salary. It will have the same effect upon the wages of laborers, until 
such time as their wages can be re-adjusted, which will only take place 
as the result of strikes and long struggles and industrial disturbances. 
The measure will, however, be a great boon to the debtor class; for it 
will enable every man who owes a debt at the time of the passage of 
the bill, to discharge it in seventy cents, instead of discharging it in one 
hundred cents on the dollar; and it will be a corresponding detriment 
to the creditor class. The fact is perfectly transparent that the great 
force which is behind the scheme is the desire of the debtor class to 
find some way by which they can repudiate a portion of their obliga- 
tions, while escaping the stinzs of conscience. The weakness of human 

nature is such that many honest people who would not directly re- 
pudiate an obligation, are perfectly willing to do it under the disguise 
of law and the images and forms of justice. But we renew attention 
to the effect which this measure will have upon the salaries of men 
holding permanent judicial offices. The increase of the salaries of the 
Federal district judges, made by the present Congress, to $5,000 a 
year, will prove a heartless farce, if the next Congress shall enact this 
measure, whereby their actual compensation will be placed back at the 
sum of $3,500 a year, the salary which most of them got before. 


‘* SupReME Court or Missouri, Seconp Drviston.’’ — Decisions of the 
Supreme Court of Missouri are now being published in the Southwestern 
Reporter, ascribed to the ‘‘ Supreme Court of Missouri, Second Divis- 
ion.’’ At last they have in Missouri a pronged Supreme Court. After 
various struggles on the part of the bar to relieve the overcrowded 
docket of the Supreme Court of Missouri, a constitutional amendment 
was proposed to the people, adding two permanent judges to that body, 
and dividing it into two divisions, giving all the criminal business to the 
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so-calledSecond Division. The amendment had to be ratified by a vote 
ofthe people. Therural voter is constitutionally opposed to any scheme 
which will result in creating new offices for lawyers; and the mere fact 
that something of the kind is required to be done in order to enable 
litigation to be disposed of and to prevent delays in lawsuits which 
amount to denials of justice, is of little moment to him, —for he seldom 
goesto law. His litigation is generally so small in amount that it is dis- 
posed of inone or the other of theinferior appellate courts within one year 
after his action is commenced. The rural votes were therefore thrown 
very largely against this constitutional amendment; but, to their credit 
be it said, the daily papers of the two great cities of St. Louis and Kansas 
City supported it, and it was adopted by the votes of those cities, which 
were generally cast for it without much distinction of party. The 
ratification of the amendment imposed upon the governor the duty of 
appointing two judges who should hold their offices until the next 
general election, that is to say, for two years. This afforded to him a 
great temptation to appoint two party henchmen and thereby award 
men who had rendered special services to him; or in some other way to 
use the appointing power so as to help himself, — a temptation which 
men in his situation are not always able to resist. He did not yield to 
it. He appointed two of the most prominent candidates for the 
nomination to the same office before a general judicial convention of 
his party the same year. Their names are John S. Thomas and 
James B. Macfarlane. Better appointments could not easily have 
been made. The court has gone to work in two branches. Division 
No. 1 consists of the four judges of the old court presided over by the 
chief justice, — that is by the judge of the whole court whose commis- 
sion is first to expire. Division No. 2, consists of the two appointed 
judges, and the judge who was elected at the last general election, — 
the latter being the presiding judge. Division No. 2 has gone to work 
with a will to clear its docket, and we may expect good results from its 
work. It has already rendered a number of good and wholesome 
decisions. 

The number of appeals which annually come to the Supreme Court 
of Missouri is now about 400. The court will soon get possession of 
its docket, and then the judges will have an easy time. Seven judges 
with only 400 cases a year to dispose of, will not be able to keep 
seriously at work more than half their time. For several of the first 
years of its existence, the three judges of the St. Louis Court of 
Appeals disposed of three hundred and fifty cases a year on an 
average. This is the highest number which the Supreme Court 
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of Missouri, composed of five judges, has been able to average 
for a number of recent years; and the litigation was substantially the 
same in both courts. All cases at that time, of whatsoever grade, 
came to the St. Louis Court of Appeals. The truth is that there 
would never have been any need of a constitutional amendment, in- 
creasing the number of judges of the Supreme Court of Missouri, if 
any method could have been devised to so constitute that court as to 
compose it of five good working judges. But the machinery of party 
conventions and party nominations, by which our elective appellate 
benches are recruited, was never able to get together on that bench 
more than one or two first-rate working judges atatime. For a num- 
ber of years past Judge Black and Judge Norton were the only judges 
who did an efficient amount of work both in quantity and quality. An 
examination of the Missouri Reports will show that Judge Black has 
written on an average from eighty to ninety opinions a year, which is a 
large average for a judge who is obliged to examine say 350 records a 
year, and give a certain degree of his attention to every case; and 
Judge Norton’s average reached about seventy a year. The bar under- 
stood this fact very well, and they had to handle the question with 
great delicacy, in order to prevent the constitutional amendment from 
being defeated. The bar addressed itself to the difficult task of induc- 
ing the pepole to do the best they could with such institutions as they 
had and could get. Where judicial officers arenominated by the party 
convention they have to be passed around so to speak, and each corner 
of the State has to get a successive ‘‘whack’’ at them. The result is 
a bench of last resort composed chiefly of country lawyers. Now, 
the country lawyer is a social animal; he is gregarious; he is 
fond of a drink of whisky, a game of poker, and an anecdote— 
much fonder of these things than of hard work. Moreover, his mind 
has never been trained to close and methodical habits of work. Beyond 
this, he has not been drilled in the matter of literary composition. 
When you get him upon a bench of last resort, where he is obliged to 
put all his thoughts in writing, he has to commence his education al- 
most at the bottom and go up. By the time he gets well drilled his 
term of office draws to a close, and some one else wants the office, and 
generally gets it. When the Supreme Court of Missouri gets its arrear- 
ages disposed of each judge will have about sixty opinions a year to write. 
This is an average of five opinions a month. Thisis no more than half 
the usual average of the working judges of the St. Louis Court of Ap- 
peals, — Gantt, Bakewell, Hayden, Rombauer, Thompson for many 
years of the existence of that court. It is true that the salary of the 


a 
vind 


NOTES- 263 


judges of the Missouri Supreme Court is small, only $4,500 a year; but 
they will not more than earnthat. They will be able to take even longer 
vacations than the old court took with its crowded dockets. That court 
always took a good winter vacation at the season of Christmas and New 
Years. It generally took a vacation of about four months in the sum- 
mer, — adjourning as a general rule about the 20th of June and re- 
convening on the third Monday in October. How a court greatly in 
arrears with its docket could take such a vacation in the face of public 
opinion is a striking comment upon the state of public opinion in Mis- 
souri with regard to judicial matters. 


Tue RECEPTION AND BanQuet aT OsGoopE Hatit.— The law society of 
Ontario have a magnificent hall in Toronto, called Osgoode Hall, which 
corresponds in its uses, but surpasses in comfort and elegance, the 
Inns of Court in London. This year the Osgoode Legal and Literary 
Society gave a reception in that splendid hall, which is said to have 
been successful, and to have resulted in the unanimous verdict that it 
should be an annual affair. Our esteemed contemporary, the Canadian 
Law Times, states that no less than 1,900 people were present, and that 
the hall, beautiful in daylight, was most beautiful in the artificial light. 
The arrangements for refreshments were perfect, not excepting the 
‘* committee room,’’ as it was called. (We shrewdly suspect that the 
committee room was a sort of chamber where beverages of the more 
hilarious sort were discreetly and moderately dispensed.) Our con- 
temporary also states that the rendezvous for dancers were indicated 
by the names of text-writers displayed on the walls of the great hall 
and the library where the dancing took place. The committee having 
in charge the festivities, with a dry sense of humor, selected the names 
of writers on contracts under which the engagement for dances were 
made: Chitty, Pollock and Anson; while a fourth, Snell, delicately 
hinted that these little engagements were expected to be specifically per- 
formed. The further fact that the Supreme Court of Canada had, by 
a recent decision, revived and sanctioned preferences, when accompanied 
by pressure, contributed largely to the enjoyment of the evening. Let 
us add that our brethren could have done a grateful and proper thing 
by adding to the names of distinguished authors on the wall the name 
of Lawson, a member of their own bar who, fifteen years ago came to 
‘*the States,’’ and since then distinguished himself as a writer on the 
law. Possibly the fact that they overlooked him is another illustration 
of the Scriptural saying that a prophet is not without honor save in his 
own country. 


YUM 


264 25 AMERICAN LAW REVIEW. 
Missovrrt Dovstet DamaGe Rartroap Act. — This statute, to which 
we alluded in a former number, states the damages which may be re- 
covered by reason of the failure of a railroad company to fence in its 
track, in the following language: ‘“** * ® And until fences, open- 
ings, gates and farm crossings and cattle guards, as aforesaid, shall be 
made and maintained, such corporation shall be liable in double the 
amount of all damages which shall be done by its agents, engines or 
cars to horses, cattle, mules or other animals on said road, or by rea- 
son of any horses, cattle, mules or other animals escaping from or 
coming upon said lands, fields or inclosures, occasioned in either case 
by the failure to construct or maintain such fences or cattle guards,’’! 
If the statute remains unchanged by the legislature, the question is 
liable to arise whether the land owner can recover of the railroad 
double damages for injuries to his stock where they escape into the 
country from the defendant’s roadway, and sustain injury by losing 
their pasturage, running down in flesh, ete. Doubt is thrown upon 
the question by several loose and unguarded decisions of the Supreme 
Court of Missouri, beginning with Lafferty v. Railroad Co.,? and ending 
with Foster v. Railway Co.,° and embracing several intermediate cases, 
These decisions all relate to cases where the animals were killed or 
injured by reason of escaping upon the defendart’s right of way: 
they have no reference to cases where they escape into the country and 
thereby become lost or suffer deterioration. To hold that double 
damages occasioned by the cattle of the landlord escaping from his 
pasture in consequence of the failure of the railroad to fence its right 
of way cannot be recovered under the statute, would be to proceed in 
the very face of the statute. 

It is apparent from an examination of these decisions that the 
Supreme Court has not intended to do more than construe the first 
clause of the statute, which relates to damages received by animals on 
said road,—that is, on the roadway of said company. In the 
case of Lafferty v. Railroad Co.,4 where the doctrine was first 
started in this State that a direct collision is necessary under the 
statute for an injury alleged to have been sustained by the plaint- 
iff’s horses by being frightened by a train on the defendant’s 
railroad while they were on its track, Judge Wagner, in writ- 
ing the opinion of the court, quotes only the words of the first clause of 
the statute ending with the words ‘‘ on said road.’’ It did not appear, 
as it does in this case, that the plaintiff’s pasture had been thrown open 


1 Rev. Stat. Mo. 1889, § 2611. 390 Mo. 116. 
244 Mo. 291. 444 Mo, 291. 
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by the railway company, by building its road through it without erect- 
ing fences; but it was simply a case where the plaintiff's horses got 
on the defendant’s road at a place where it was not fenced and were in- 
jured in the manner above stated. It is apparent that the court neither 
construed, nor intended to construe the clause of the statute on which 
it rests his right to recover in this case. ‘ 

In Hughes v. Railway Co.! the plaintiffs heifer fell into a well partly 
on the uninclosed right of way of the defendant railway company. 
Here, again, it did not appear that the animal strayed from the past- 
ure of the plaintiff which the railway company had left open by build- 
ing their road through it without fencing it. The court held (citing 
Lafferty v. Railway Company, supra), that the statute had no applica- 
tion. But this was not a case of damages under the second clause of 
the statute as we have quoted above; since the animal did not meet its 
death ‘‘ by escaping from or coming upon”’ any lands of the plaintiff. 

In Seibert v. Railway Co.? the action was for the killing of a horse 
on the defendant’s railroad track. The court instructed the jury te 
find for the plaintiff, even though they should find that the horse was 
not killed by a direct collision with the defendant’s engines or cars, 
but by the servants of the defendant in attempting to remove it 
from the pasture into which it had been driven by taking fright at 
the defendant’s engine. The court held this instruction erroneous, on 
the authority of the two preceding cases, observing that ‘‘ the injuries 
contemplated by the 43d section of the railroad law are such only as 
result from a direct or actual collision of the engines or cars with the 
animal injured.’’ This holding, and this observation must in like man- 
ner be understood as applying only to the first clause of the statute, 
where the damage accrues ‘‘ on said road.”’ 

The case of Halferty v. Railway Company,? was likewise a case 
where the plaintiff’s mule was alleged to have been killed by the de- 
fendant’s engine and cars on its track, and the observation of the court 
on page 97, that ‘‘ in the absence of evidence on the point of collision, 
of course there could be no recovery,’’— must be understood in the 
same sense. The same observation may be made on the decision in 
Foster v. Railway Company,‘ which was a case where the plaintiff’s 
mule was injured on the defendant’s railroad track.5 


1 66 Mo. 325. 5 A similar observation may be 


2 72 Mo. 565. made upon the following cases: Gil- 
8 82 Mo. 90. bert v. Railway Company, 23 Mo. App. 
490 Mo. 116. 65, and Hesse v. Railway Company, 36 


Mo. App. 163. 
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In the general language employed by the judges of the Supreme Court 
of Missouri in some of the foregoing decisions, one cannot, of course, 
impute to them the intention to deny the necessary operation of a clause 
of the statute to which the cases before them were not applicable, and 
which they were not construing. All interpretation of writings con- 
sists in an honest effort to get at the real meaning of the author of the 
instrument; and in the case of a statute, where this meaning is clear, 
judges have no power to fritter it away. The above statute uses the 
expression ‘‘ all damages * * * byreasonof * * * animals 
escaping from said land.’ If judges can construe such a statute as to 
mean only the damages happening on tle right of way of the railroad 
company, and especially to damages happening by a direct collision 


with its engines or cars,—we would like to see their warrant for 
doing so. 


Unrrep States Crrcurr Courts or Apreats: Tae Fort Text or THE 
Acr. — The following is the act passed by Congress to establish Circuit 


Courts of Appeals, and thus, to a certain extent, relieve the burden of 
the United States Supreme Court :— 


An act to establish Circuit Courts of Appeals, and to define and regulate in certain cases 
the jurisdiction of the Courts of the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That there shall be appointed by the President 
of the United States, by and with the advice and consent of the Senate, in each 
circuit an additional Circuit Judge, who shall have the same qualifications and 
shall have the same power and jurisdiction therein that the Circuit Judges of the 
United States, within their respective circuits, now have under existing laws, 
and who shall be entitled to the same compensation as the Circuit Judges of the 
United States in their respective circuits now have. 

Sec. 2. That there is hereby created in each circuit a Circuit Court of 
Appeals, which shall consist of three Judges, of whom two shall constitute 
a quorum, and which shall be a Court of record with appellate jurisdiction, as 
is hereafter limited and established. Such Court shall prescribe the form and 
style of its seal and the form of writs and other process and procedure as may 
be conformable to the exercise of its jurisdiction as shall be conferred by law. 
It shall have the appointment of the marshal of the Court with the same duties 
and powers under the regulations of the Court as are now provided for the 
marshal of the Supreme Court of the United States, so far as the same may be 
applicable. The Court shall also appoint a clerk, who shall perform and exer- 
cise the same duties and powers in regard to all matters within its jurisdiction 
as are now exercised and performed by the clerk of the Supreme Court of the 
United States, so far as the same may be applicable. The salary of the marshal 
of the Court shall be twenty-five hundred dollars a year, and the salary of the 
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clerk of the Court shall be three thousand dollars a year, to be paid in equal 
proportions quarterly. The costs and fees in the Supreme Court now 
provided for by law shall be costs and fees in the Circuit Courts of Appeals; 
and the same shall be expended, accounted for, and paid for, and paid over to 
the Treasury Department of the United States in the same manner as is pro- 
vided in respect of the costs and fees in the Supreme Court. 

The Court shall have power to establish all rules and regulations for the 
conduct of the business of the Court within its jurisdiction as conferred by law. 

Src. 3. That the Chief Justice and the associate Justices of the Supreme 
Court assigned to each circuit, and the Circuit Judges within each circuit, 
aud the several District Judges within each circuit, shall be competent to sit 
as Judges of the Circuit Court of Appeals within their respective circuits in 
the manner hereinafter provided. In case the Chief Justice or an associate 
Justice of the Supreme Court should attend at any session of the Circuit Court 
of Appeals he shall preside, and the Circuit Judges in attendance upon the Court 
in the absence of the Chief Justice or Associate Justice of the Supreme Court 
shall preside in the order of the seniority of their respective commissions. 

In case the full court at any time shall not be made up by the attendance of 
the Chief Justice or an associate Justice of the Supreme Court and Circuit 
Judges, one or more District Judges within the circuit shall be competent to 
sit in the Court according to such order or provision among the District Judges 
as either by general or particular assignment shall be designated by the Court: 
Provided, That no Justice or Judge before whom a cause or question may have 
been tried or heard in a District Court, or existing Circuit Court, shall sit on 
the trial or hearing of such cause or question in the Circuit Court of Appeals. 
A term shall be held annually by the Circuit Court of Appeals in the several 
judicial circuits at the following places: In the first circuit, in the City of Bos- 
ton; in the second circuit, in the City of New York; in the third circuit, in the 
City of Philadelphia; in the fourth circuit, in the City of Richmond; in the fifth 
circuit, in the City of New Orleans; in the sixth circuit, in the City of Cincin- 
nati; in the seventh circuit, in the City of Chicago; in the eighth circuit, in the 
City of Saint Louis; in the ninth circuit, in the City of San Francisco; and in 
such other places in each of the above circuits as said Court may from time to 
time designate. The first terms of said courts shall be heid on the second 
Monday in January, eighteen hundred and ninety-one, and thereafter at such 
times as may be fixed by said courts. 

Src. 4. That no appeal, whether by writ of error or otherwise, shall hereafter 
be taken or allowed from any District Court to the existing Circuit Courts, and 
no appellate jurisdiction shall hereafter be exercised or allowed by said exist- 
ing Circuit Courts, but all appeals by writ of error otherwise, from said Dis- 
trict Courts shall only be subject to review in the Supreme Court of the United 
States or in the Circuit Court of Appeals hereby established, as is hereinafter 
provided, and the review, by appeal, by writ of error, or otherwise, from the 
existing Circuit Courts shall be had only in the Supreme Court of the United 
States or in the Circuit Courts of Appeals hereby established according to the 
provisions of this act regulating the same. 

Sec. 5. That appeals or writs of error may be taken from the District Courts 
or from the existing Circuit Courts direct to the Supreme Court in the following 
Cases: 
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In any case in which the jurisdiction of the Court is in issue; in such 


cases the question of jurisdiction alone shall be certified to the Supreme Court 


from the Court below for decision. 

From the final sentences and decrees in prize causes. 

In cases of conviction of a capital or otherwise infamous crime. 

In any case that involves the construction or application of the Constitution 
of the United States. 

In any case in which the constitutionality of any law of the United States, or 
the validity or construction of any treaty made under its authority, is drawn in 
question. 

In any case in which the constitution or law of a State is claimed to be in 
contravention of the Constitution of the United States. 

Nothing in this act shall affect the jurisdiction of the Supreme Court in cases 
appealed from the highest Court of a State, nor the construction of the statute 
providing for review of such cases, 

Sec. 6. That the Circuit Courts of Appeals established by this act shall ex- 
ercise appellate jurisdiction to review by appeal or by writ of error final decision 
in the District Court and the existing Circuit Courts in all cases other than 
those provided for in the preceding section of this act, unless otherwise provided 
by law, and the judgments or decrees of the Circuit Courts of Appeals shall be 
final in all cases in which the jurisdiction is dependent entirely upon the oppo- 
site parties to the suit or controversy, being aliens and citizens of the United 
States or citizens of different States; also in all cases arising under the patent 
laws, under the revenue laws, and under the criminal laws and in admiralty 
cases, excepting that in every such subject within its appellate jurisdiction the 
Circuit Court of Appeals at any time may certify to the Supreme Court of the 

United States any questions or propositions of law concerning which it desires 
the instruction of that Court for its proper decision. And thereupon the Su- 
preme Court may either give its instruction on the questions and propositions 
certified to it, which shall be binding upon the Circuit Courts of Appeals in such 
case, or it may require that the whole record and cause may be sent up to it for 
its consideration, and thereupon shall decide the whole matter in controversy 
in the same manner as if it had been brought there for review by writ of error 
or appeal. 

And excepting, also, that in any such case as is hereinbefore made final in the 
Circuit Court of Appeals it shail be competent for the Supreme Court to re- 
quire, by certiorari or otherwise, any such case to be certified to the Supreme 
Court for its review and determination with the same power and authority in the 
case as if it had been carried by appeal or writ of error to the Supreme Court. 

In all cases not hereinbefore, in this section, made final there shall be of 
right an appeal or writ of error, or review of the case by the Supreme Court of 
the United States where the matter in controversy shall exceed one thousand 
dollars besides costs. But no such appeal shall be taken, or writ of error 
sued out, unless within one year after the entry of the order, judgment or de- 
cree sought to be reviewed. 

Sec. 7. That where, upon a hearing in equity in a District Court, or in an 
existing Circuit Court, an injunction shall be granted or contiaued by an inter- 
locutory order or decree, in a cause in which an appeal from a final decree may 
be taken under the provisions of this act to the Circuit Court of Appeals, an ap- 
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peal may be taken from such interlocutory order or decree granting or continu- 
ing such injunction to the Circuit Court of Appeals: Provided, That the Ap- 
peals must be taken within thirty days from the entry of such order or decree, 
and it shall take precedence in the Appellate Court; and the proceedings in 
other respects in the court below shall not be stayed unless otherwise ordered 
by that court during the pendency of such appeal. 

Src. 8. That any justice or judge, who in pursuance of the provisions of 
this act, shall attend the Circuit Court of Appeals held at any place other than 
where he resides shall, upon his written certificate, be paid by the marshal of 
the district in which the court shall be held his reasonable expenses for travel 
and attendance, not to exceed ten dollars per day, and such payment shall be 
allowed the marshal in the settlement of his accounts with the United States. 

Sec. 9. That the marshals of the several districts in which said Circuit 
Court of Appeals may be held shall, under the direction of the Attorney-Gen- 
eral of the United States, and with his approval provide such rooms in the 
public buildings of the United States as may be necessary, and pay all inci- 
dental expenses of said court, including criers, bailiffs and messengers: Pro- 
vided, however, That in case proper rooms can not be provided in such build- 
ings, then the said marshals, with the approval of the Attorney-General of the 
United States, may, from time to time, lease such rooms as may be necessary 
for such courts. That the marshals, criers, clerks, bailiffsand messengers shall 
be allowed the same compensation for their respective services as are allowed 
for similar services in the existing Circuit Courts. 

Src. 10. That whenever on appeal or writ of error or otherwise a case com- 
ing directly from the District Court or existing Circuit Court shall be reviewed 
and determined in the Supreme Court, the cause shall be remanded to the 
proper District or Circiut Court for further proceedings to be taken in pursu- 
ance of such determination. And whenever on appeal or writ of error or 
otherwise a case coming from a Circuit Court of Appeals shall be reviewed and 
determined iu the Supreme Court the cause shall be remanded by the Supreme 
Court to the proper District or Circuit Court for further proceedings in pursu- 
ance of such determination. Whenever on appeal or writ of error or other- 
wise a case coming from a District or Circuit Court shall be reviewed and de- 
termined in the Circuit Court of Appeals in a case in which the decision in the 
Circuit Court of Appeals is final such cause shall be remanded to the said Dis- 
trict or Circuit Court for further proceedings to be there taken in pursuance of 
such determination. 

Sec. 11. That no appeal or writ of error by which any order, judgment or 
decree may be reviewed in the Circuit Courts of Appeals under the provisions 
of this act shall be taken or sued out except within six months after the entry 
of the order, judgment or decree sought to be reviewed: Provided, however, That 
in all cases in which a lesser time is now by law limited for appeals or writs of 
error such limits of time shall apply to appeals or writs of error in such cases 
taken to or sued out from the Circuit Courts of Appeals. And all provisions of 
law now in force regulating the methods and system of review, through appeals 
or writs of error, shall regulate the methods and system of appeals and writs of 
error provided for in this act in respect of the Circuit Courts of Appeals, in- 
cluding all provisions for bonds or other securities to be required and taken on 
such appeals and writs of error, and any judge of the Circuit Courts of Appeals, 
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in respect of cases brought or to be brought to that Court, shall have the same 
powers and duties as to the allowance of appeals or writs of error, and the con- 
ditions of such allowance, as now by law belong to the Justices or Judges in 
respect of the existing Courts of the United States respectively. 

Sec. 12. That the Circuit Court of Appeals shall have the powers specified in 
section seven hundred and sixteen of the Revised Statutes of the United States, 

Sec. 13. Appeals and writs of error may be taken and prosecuted from the 
decisions of the United States Court in Indian Territory to the Supreme Court 
of the United States, or to the Circuit Court of Appeals in the eighth circuit, in 
the same manner and under the same regulations as from the Circuit or District 
Courts of the United States, under this act. 

Sec. 14, That section six hundred and ninety-one of the Revised Statutes of 
the United States and section three of an act entitled ‘‘ An act to facilitate 
the disposition of cases in the Supreme Court, and for other purposes,” ap- 
proved February sixteenth, eighteen hundred and seventy-five, be, and the same 
are hereby repealed. And all acts and parts of acts, relating to appeals or 
writs of error inconsistent with the provisions for review by appeals or writs 
of error in the preceding sections five and six of this act are hereby repealed. 

Sec. 15. That the Circuit Court of Appeal in cases in which the judgments 
of the Circuit Courts of Appeal are made final by this act shall have the same 
appellate jurisdiction, by writ of error or appeal, to review the judgments, 
orders and decrees of the Supreme Courts of the several Territories as by this 
act they may have to review the judgments, orders and decrees of the District 
Court and Circuit Courts; and for that purpose the several Territories shall, 


by orders of the Supreme Court, to be made from time to time, be assigned to 
particular circuits. 


Approved March 3, 1891. 

The following are the resolutions providing for the organization of the 
courts, and defining their jurisdiction in certain matters: — 

Joint resolution to provide for the organization of the Circuit Courts of 
Appeals. 

Resolved, By the Senate and House of Representatives of the United States 
of America in Congress assembled, that the first meeting of the several Circuit 
Courts of Appeals mentioned in the act of Congress passed at this present ses- 
sion, entitled ‘*An act to establish Circuit Courts of Appeals and to define 
and regulate in certain cases the jurisdiction of the Courts of the United 
States, and for other purposes,’”’ shall be held on the third Tuesday in June, 
A.D. eighteen hundred and ninety-one; and if from any casualty, the first 
meeting of any of said courts shall fail to be so held on that day, the first meet- 
ing of any such court so failing to be held, shall be held on such day subse- 
quent thereto as the Chief Justice, or any Justice of the Supreme Court 
of the United States assigned to such circuit, shall direct; and be it further 

Resolved, That nothing in said act shall be held or construed in anywise to 
impair the jurisdiction of the Supreme Court or any Circuit Court of the 
United States in any case now pending before it, or in respect of any case 
wherein the writ of error or the appeal shall have been sued outor taken to 


any of said courts before the first day of July, Anno Domini, eighteen hundred 
and ninety-one. 


Approved March 3, 1891. 
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Tur SyLLocism — Mr. Stuart Patterson. — In an article on the Orig- 
inal Package case this gentleman has drawn up a syllogism somewhat 
in this way: Under the rulings of the Supreme Court of the United 
States no police power can be exercised in reference to commerce 
among the states. All police power resides in the States, and none of 
it resides in Congress. Hence, in so far as the police power touches 
interstate commerce it cannot be exercised at all. The inexorable logic 
of this syllogism cannot be evaded by those who are attempting to de- 
fend the original package decision. The crooked way out of it has been 
to invest Congress, by judicial interpretation, with the supposed 
capacity of conferring police power upon the States, —that is, by al- 
lowing the States to do what the Supreme Court says they cannot do 
under the constitution. This strongly resembles what Goethe calls the 
‘*nonsense of reason.’’ 


Tue New Orveans Marra Massacre. —The recent massacre of 
eleven prisoners in the jail of New Orleans by an armed mob composed 
of the most respectable citizens and lead by a prominent political leader 
and a member of the legal profession, points to several weaknesses not 
only in our system of judicial administration, but also in our system of 


government. It appears to have been established beyond doubt that 
there is and has long been in New Orleans a secret murder society 
among the Sicilians inhabiting that city, called the Mafia. A decree 
of that society condemned any obnoxious person to assassination, and 
the execution of its decrees was swift and certain. This society long 
terrorized the citizens and defied the authorities. At last tne present 
reform government, elected by a political combination called the Young 
Democracy, under the leadership of a young politician named Patterson, 
made attempts in the direction of breaking up its dreadful practices. 
This work was led by a chief of police of the city, a young, active and 
courageous official, named Hennessy. The assassination society con- 
demned Hennessy to death, and he was duly assassinated. Some thirty 
of the members of the society were arrested, charged with the murder, 
and several of them were put on trial in one of the courts of the City 
of New Orleans presided over by Judge Baker. The assassination of 
a public official was so notorious that it was next to impossible to get a 
jury of intelligent men who had not formed or expressed an opinion, and 
who were willing to state on oath that they could do the prisoners jus- 
tice. A jury was finally obtained; and at the end of a long trial most 
of the prisoners were acquitted. The two elements of bribery and in- 
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timidation seem to have played their part in this verdict. Other Italian 
societies in different cities of the American Union had contributed to 
form a defense fund for the assassins, and a skillful detective named 
O’Mally had been employed to work up evidence for the defense. The 
result of the trial left the sense of justice of the people of New Orleans 
outraged to such an extent that, in pursuance of a call published in 
the morning papers and signed by many prominent citizens, a meeting 
of citizens took place at Clay Square, the citizens bringing their arms. 
Mr. Patterson and another gentlemen led them to the jail, the doors of 
which were battered down. Eleven of the Sicilian prisoners, some of 
whom had not yet been put on trial, were massacred with the ordinary 
circumstances of mob violence. Two of them were hanged, and all of 
them were riddled with bullets. 

Mob violence is to be deplored; lawyers. especially cannot justify it. 
But there are times and places when society has no other remedy; and 
we doubt whether such was not the case at New Orleans. This murder 
society called the Mafia existed for a long time, as is well known on 
the Island of Sicily. An American Consul at Palermo took up his 
residence in a suburban villa. He remarked that strange persons pass- 
ed through his garden after night. No sooner had he mentioned this 
fact than he received information, communicated in a peculiar way, 
that such persons would continue to pass through his garden ; that if he 
allowed them to pass unmolested and made no report of their doings, he 
would be safe; otherwise he would be killed. Thereafter he was care- 
ful not to molest them and not to take special note of their doings. 
They were the agents of the Mafia on their deadly errands of midnight 
assassination. The Italian government essayed to break up the society 
by the ordinary processes of law and failed —signally failed. It was 
found necessary to apply the military law — the trial by court-martial. 
The members of the society were arrested by the military, tried, con- 
victed and stood up and shot down in rows by the fire of infantry. 
That was the way the Italian government suppressed them, and that 
was the only way it could suppressthem. In America our constitutions 
and laws do not admit of a resort to such methods in time of peace; 
but we are remitted to the feeble and pusillanimous administration of 
criminal justice before ignorant juries. The result is such a result as 
has just taken place at New Orleans. Salus populi suprema lez. 
Society has the right to protect itself, through the forms of law if it 
can; outside the forms of law if it must. 

We said at the outset that this deplorable event points to a profound 
weakness in our system of our judicial administration. That weakness 
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lies in the fact that, no matter by what means a prisoner may secure 
his acquittal, the State has no right to a new trial. The jury may be 
intimidated as this jury no doubt was, by threats of assassination, mem- 
bers of a jury may be bribed, as members of this jury are said to have 
been, and on good evidence. In neither of these cases, upon indubita- 
ble proof of the fact, is the State entitled to a new trial. LEvery-thing 
in the-machinery of criminal justice is against the State and in favor of 
the prisoner, and an acquittal secured by a new crime does not avoid 
the verdict. This is a shameful state of the law, which, although we 
have inherited it from our ancestors in such a way that it is profoundly 
embedded in our institutions and in our modes of thought, does not 
exist on the continent of Europe. A German jurist, told for the first 
time that, under the Anglo-American law the State has no appeal in a 
criminal case, expresses the most profound surprise. We repeat the 
denial of an appeal to the State, under proper restrictions, is one of the 
most profound weaknesses of our judicial administration in criminal 
cases. 

Another profound weakness of our Anglo-American system is that 
the accused is exempt from any inquisitorial process. He cannot be 
compelled to answer questions or explaindamaging circumstances. He 
is privileged to testify or not, as he may see fit; and if he chooses to 
keep his lips sealed, no observation on that fact can be made to the jury, 
and the jury are to be instructed that it is not a circumstance against. 
him. The proces verbal and the inquisitorial trial where the prisoner is 
interrogated by the judge, which procedure obtains on the continent of 
Europe, is absolutely necessary in dealing with such cases as that 
which has just baffled justice in New Orleans. 

This massacre suggests another profound weakness, and one which 
exists in our political institutions. We are a collection of sovereign- 
ties. The general sovereign alone deals with foreign governments. 
The local sovereigns administer criminal justice ; the local communities 
keep or break the peace. Of the eleven who were massacred in the 
New Orleans jail three or four were the subjects of the king of Italy. 
The Italian government will demand of our government some sort 
of reparation. Our government will be obliged to accede to its 
demand, at least to the extent of indemnifying the families of the de- 
ceased. That is an obligation that every government recognizes. Itis 
an obligation which the government of Italy has accorded to us, and 
it is an obligation which the government of Spain accorded some years 
ago, when a shipload of American fillibusters, making for the island of 
Cuba, there to aid the insurgents, were captured and shot. It comes 
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to this, then,—that the general government, the American people in 
their aggregate political capacity, must foot the damages, although they 
have no power to prevent or punish the mischief. If the general goy. 
ernment had attempted to interfere in any way in the trial of the Mafia 
assassins, it would have been unconstitutional and illegal. If the mili- 
tary commandant at New Orleans had attempted by the use of troops 
to prevent the mob from battering down the doors of the jail and 
killing the assassins there confined, it would have been equally uncon- 
stitutional and illegal. The general government had no power to raise 
its finger for the purpose of preventing the mischief, but must respond 
in damages to the sovereign whose citizens are thus assassinated. 
Another strange peculiarity of this affair is that, while our govern- 
ment will be obliged, at the demand of the Italian government, to pay 
damages to the families of the subjects of the king of Italy who were 
thus massacred,— yet it will take no cognizance of the claims of the 
families of its own citizens who were among the slain. Part of the Si- 
cilian Mafia who were killed in the New Orleans jail were naturalized 
citizens of the United States. The government will grant no indemnity 
to the families of these persons; nor will the State of Louisiana, nor 
will the City of New Orleans. Again, if these same naturalized citizens 
of the United States had gone back to their native city of Palermo, and 
had there been assassinated by subjects of the king of Italy or by deni- 
zens of that country, our government would have demanded reparation 
of the Italian government, and the Italian government would have ac- 
ceded to that demand. Thus it is that our government is so constituted 
that it protects its citizens abroad, but has no power to protect them 
at home. 

This leads us to another suggestion,— which is that whenever a per- 
son indicted for a crime, at least of the grade of felony, pleads and 
proves that he is a subject of another foreign State, he should have the 
right to be tried in a court of the United States; and that whenever 
crimes are committed by our own citizens upon the subjects of foreign 
governments, those crimes should be triable in the courts of the United 
States. The government which has to answer to foreign governments 
for the outrage should have the power both to prevent it and to punish it. 


Honor To wHom Honor 1s — There is an old maxim, ‘*‘ Magna 
est veritas, et prevalebit,’’ but the truth is sometimes a long while in pre- 
vailing. We have just reread the first article of our last number enti- 


tled ‘‘ The Courts of Judicature of England.’’ Its twenty-four pages 
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contain, in elaborate detail, a history of that famous reform; but 
we looked in vain, from beginning to end, for the word ‘‘ New York.”’ 
And yet the reform was in truth the work of the New York Code. Its 
theory was the theory of the New York Code of Civil Procedure of 1848. 
This code, opposed, derided, contemned at first by the vast majority of 
New York lawyers, fought its way to acceptance, not only by the bar 
and people of that State, but by twenty-six other States of the Ameri- 
can Union, and by various English dependencies; and finally by act of 
the Imperial Parliament in 1873, was made the basis of the Judicature 
Act, and thus took possession of England and Ireland, and has been 
followed by English colonies in every part of the world. Every student 
of legal history, every student of law even, ought to know all this, and 
yet our learned contributor strangely overlooked it. Let us quote a 
passage from a speech of Lord Bramwell, made on the 10th of last 
November, at the annnal meeting of the Liberty and Property Defense 
League, as reported in the London Times of November 12: ‘Lord 
Bramwell in seconding the vote of thanks, said that thirty years ago he 
heard what he then thought to be the best speech he had ever listened 
to. He had that day heard another just as good; and on both occa- 
sions the speaker was Mr. Dudley Field. Mr. Field was the author of 
codes in his own State of New York, which had been adopted en bloc in 


several colonies, and which were represented in English law by the 
recent Judicature Act.’’ 


Tue Ittrors State Bar Association. — The thirteenth annual meet- 
ing of this distinguished body took place at Springfield on the 28th and 
2¥th of January last, under the presidency of Hon. James B. Brad- 
well, of Chicago, an excellent likeness of whom we furnish elsewhere 
in this number. Judge Bradwell is the editor of the Appellate Court 
Reports of Illinois, commonly cited as Bradwell’s Reports. He is also 
the principal proprietor of the Chicago Legal News, an ably conducted 
and high-toned weekly legal newspaper. His selection for this honor 
may therefore be regarded as a compliment to the profession of legal 
journalism. It should be added, however, that the editor of the 
Chicago Legal News is Mrs. Myra Bradwell, the distinguished wife of 
Judge Bradwell. This lady maintained for many years the struggle in 
Illinois for the admission of women to the ranks of the legal profes- 
sion. She herself qualified for that honor and applied for it to the 
Supreme Court of Illinois, but her application was rejected. She then 
succeeded in passing an act of the legislature changing the rule of ex- 
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clusion announced by the court and authorizing the admission of 

women. The struggle of women for admission to the legal profession 
was attended with a similar history in respect of the national courts, 
Although that excellent and liberal-minded judge, Hon. Samuel Treat, 
Judge of the United States District Court, for the Eastern District of 
Missouri, admitted Miss Phabe Cousins to the bar of his court, after 
she had graduated with distinction at the St. Louis Law School, yet 
when Mrs. Belva A. Lockwood, after having qualified for admission to 
the bar, applied for that honor to the Supreme Court of the United 
States, her application was rejected. Subsequently, Congress passed 
an act authorizing the admission of women, otherwise qualified, to 
the bar of the courts of the United States; and thereafter several 
women have been admitted to the bar of the United States Supreme 
Court. 

There are now six lady members of the Illinois State Bar Association. 
We are not aware that any woman has distinguished herself at the bar, 
though some of them have succeeded in keeping their names before the 
public. Perhaps Mrs. Bradwell has achieved more distinction, in edit- 
ing a good legal newspaper, than any of her sex have achieved in the 
profession. We believe that Miss Cousins never seriousiy tried to 
practice law; though she was, after the death of her father, who at the 
time held the office of United States Marshal, appointed by Mr. Justice 
Miller, to fill his vacant post ad interim, — which office, it 1s to be ob- 
served, she filled to the satisfaction of all. We are one of those who 
believe that women ought to be allowed to become members of the legal 
profession if they desire to, and if they are otherwise qualified; but 
we doubt whether any woman is well qualified for the all-day work ofa 
practicing lawyer. In recognition of the fact that a portion of the 
members of the Illinois State Bar Association were ladies, Judge Brad- 
well began his annual address by saying, ‘‘ Ladies and Gentlemen of 
the Illinois State Bar Association.’’ Judge Thompson, in his special 
address, delivered on the same day, followed the heroic example of 
Judge Bradwell; but brother Bonney, of Chicago, in his address, 
rather dodged the issue by saying, ‘‘ Fellow members of the Illinois 
State Bar Association.”’ 

Judge Bradwell, in his annual address, after some elegant and pleas- 
ant observations of a general nature, entered upon the discussion of a 
number of practical questions. Although these questions are for the 
most part local to the State of Illinois, yet it is believed that they re- 
late to evils which exist in other States to a greater or less extent, and 
that the interest which centers in the manner in which Judge Bradwell 
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handled them, will justify the reprinting of a considerable portion of 
his address. It was as follows:— 


CONSOLIDATION OF SUPREME COURT. 


. 
Perhaps it is the sentiment to preserve and not to improve which has ani- 
mated our legislature in the past in turning a deaf ear to the constant appeals 
for a consolidation of the Supreme Court. 
In the early history of the State when the principal means of transportation 
for judges and lawyers to and from the places of holding courts were the saddle 
horse and the stage coach, it was then thought to be more convenient to have 
the few judges circuit it (as it was called) to the clerks and lawyers in three 
ceatral places in as many divisions of the State, to hold court, than to have the 
many lawyers circuit it from the length and breath of the State to one c2ntral 
place. The situation has now changed and the lawyers are able to reach the 
capital of the State in a few hours, but the judges of the court are required by 
the General Assembly to circuit it bi-monthly to Mount Vernon, Springfield and 
Ottawa. In fact, the people of Ottawa and Mt. Vernon have come to look upon 
the Supreme Court judiciary as a thing of beauty, and therefore they reason 
that it must be a joy to themforever. Attempts have been made at almost 
every session for twenty years to fix the terms of the Supreme Court at some 
one place, but they have utterly failed notwithstanding the fact that such change 
was urged by many of the judges and ex-judges of the court, recommended by 
all the bar associations of the State, and desired by a great majority of the 
members of the Illinois bar. It is not to be wondered at, perhaps, that the 
people of Ottawa and Mt. Vernon are loth to part with the Supreme Court, 
but local feeling ought not to prevent those who have the power and upon whom 
the duty rests, from fixing the sessions of the court at some one place as the 
best interests of the State dictate. It cannot be successfully controverted that 
if the court were held at one place instead of three, and had but one docket, 
with slight changes in the law and the rules of court, if the present terms of 
court were abolished and ten monthly terms a year were held, or a provision 
was made that the record, abstract and brief of appellant or plaintiff in error 
should be filed in the Supreme Court within thirty days after the appeal or writ 
of error is perfected and the reply of the defendant within ten days thereafter, 
unless for good cause the court should extend the time, and that the case should 
be then ready for call, the court would dispose of more than twice the number 
of cases it does under the present system and in a manner more satisfactory to 
the court, the bar and the people. The cases would go up gradually from the 
lower courts of the State and not be dumped six times a year into the supreme 
judicial hopper, like so many coals from a cart. 

The necessity for consolidation was never so ably and forcibly presented as it 
was by Mr. Justice Magruder before the Chicago Bar Association three years 
ago. Judge Magruder then said: — 

* A noticeable feature in the organization of the Supreme Court of Illinois, is 
the necessity imposed upon its members and its records of traveling about the 
State. 


“The court meets twice a year, in March and September, at Ottawa, in the 
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Northern Grand Division of the State; twice a yearin January and June, at 
Springfield, in the Central Grand Division of the State, and twice a year, in May 
and November, at Mount Vernon, in the Southern Grand Division of the State, 

“In going from their respective homes in the northern, southern, eastern and 
western parts of the State to the regular sessions of the court, and returning 
therefrom, each judge makes twelve trips in the year — eighty-four trips for 
the whole court. In addition to this, a practice seems to have grown up, bor- 
rowed probably from the legislative branch of the government, of going home 
for a visit at the end of the second week during the two Ottawa sessions and 
during the January session, the departures being taken Friday night or Saturday 
morning, and the returns being effected Monday night. This practice makes 
six additional trips for each member, or forty-two for all, which, added to the 
eighty-four already mentioned, make one hundred and twenty-six trips during 
the year. 

“<The September term at Ottawa may be selected for the purpose of illustrat- 
ing the movements of the records. The casés argued and submitted are con- 
sidered and decided; courtadjourns. Seven boxes are packed, each containing 
one-seventh of the number of cases decided. These boxes are shipped by ex- 
press to the respective homes of the judges. Each judge then proceeds at his 
home toexamine and study the brief, abstract and record in each of the cases 
assigned to him and so shipped to him by express, and to write out the reasons 
for the decision of the court. Thus the records and papers in the cases decided 
in September take trips, jirst, from Ottawa to the respective homes of the 
judges. 

“The next session is at Mount Vernon in November. Each justice, having 
written the opinions in the cases assigned to him, packs up his records and 
papers in a box and ships the box to Mount Vernon, in order that what he has 
written may be there discussed and passed upon by the full bench. Thus, the 
records and papers in the cases decided in September take trips, secondly, from 
the homes of the justices to Mount Vernon. 

«These records and papers do not belong to the Mount Vernon division, ac- 
cordingly, when the opinions are passed upon, the records and papers and opin- 
ions are again boxed upand shipped by express to Ottawa where they belong. 
Thus the records and papers in the cases decided in September take trips, 
thirdly, from Mount Vernon to Ottawa. 

** What occurs in reference to the cases decided in September also takes place 
as to those decided at each of the five other sessions held during the year. 
Thus, the records and papers assigned to each justice ineach year take eighteen 
trips, one hundred and twenty-six trips for the records and papers in all the 
cases assigned in one year. 

‘This is not all. The Supreme Court reporter resides at Springfield, the 
capital of the State. It is his business to publish the decisions and present 
them to the bar and State officials in the form of official reports. He must 
have at Springfield the opinions and such of the other papers in each case as 
are necessary to enable him to prepare his indices and syllabi. Accordingly, 
when the opinions have been recorded at Ottawa and Mount Vernon, they and 
the records and papers accompanying them are shipped twice a year from 
Ottowa and twice a year from Mount Vernon to Springfield, and back again 
from Springfield to Ottawa and Mount Verncn, making eight trips, which, added 
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to the one hundred and twenty-six already mentioned, make one hundred and 
thirty-four trips for the records in the cases decided in one year. 

‘One hundred and twenty-six trips a year for the judges! one hundred and 
thirty-four trips a yearfor the records! At all seasons may be witnessed these 
astonishing migrations of men and boxes from the circumference to the center 
and from the center to the circumference! 

“It seems to me not improper to bring this subject to the attention of those 
who have business before the court, and who ought to be interested in its stand- 
ing and efficiency. Is it right that the Supreme Court of this State should be 
thus run on wheels? Could it not do its work better if it were located at one 

lace? 
. “Tt has been charged that the court has, in some instances, reversed itself 
and made contradictory decisions upon the same subject. Can the investiga- 
tion, which will prevent such a result as this, be as careful as it ought to be, 
when those whose duty it is to make it, are away from their families, overcrowded 
with work and anxious to finish the business of the term so as to return to 
theirhomes? * * * 

‘It has been charged that there has been too much delay in deciding cases. 
The delay is not so much in deciding as it is announcing the decision after it is 
reached. For the delay in the latter regard the migratory system is wholly re- 
sponsible. For instance, a case is decided by the full bench and is assigned to 
one of the justices to prepare an opinion, as required by law, giving the reasons 
for the conclusion reached. He goes home at the end of the term, and, ina 
day or two, or two or three days, the opinion is ready. Why should it not be 
filed at once and the decision announced, so that the parties interested may 
learn what their rights are? This might be done if the judges were located at 
one place, because then the written reasons could be submitted to the other 
members and passed upon immediately. But as no opinionis allowed to be 
filed until it has been read to the full bench and adopted by the votes of a 
majority, it must be held up until] the justices come together at their next 
session. * * * 

“Tf it is important that the executive and legislative branches be located at 
the capital, why is it not just as important that the judicial department should 
be located there? Would there be any more impropriety in requiring the 
legislature to meetin three different places or in requiring the governor to 
spend one-third part of each year in a different part of the State, than there is 
in requiring the Supreme Court to hold its sessions in three different places?” 

This is an opinion from the council chamber of the Supreme Court by an in- 
dependent fearless judge, setting forth in detail the snail-like routine of a case 
after it enters the Supreme Court before a final determination is reached, and 
the injurious effect upon the efficiency of the court of having it hold its terms 
in a trinity of court-houses hundreds of miles apart. 


JUDGES’ SALARIES. 


There is another subject regarding the supreme tribunal of our State, upon 
which I wish to touch. 


The statute of this State provides that there shall be allowed and paid to 
each of the judges of the Supreme Court, in lieu of any and all fees, salary 
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and compensation whatsoever, an annual salary of $5,000. Out of this mea. 
ger sum the judges, in traveling to and from distant places to hold the six 
terms of court every year, are compelled to pay, not only their board and other 
expenses while holding court away from their homes, but their traveling expenses 
as well. After this drain upon a judge’s salary the amount left is not sufficient 
toenable him to support his family in a becoming manner, to say nothing of 
laying by asnug sum for the future, when old age or misfortune shall make 
the performance of judicial labors impossible. Evidently the powers that be, 
consider a state of celibacy as the one best befitting a Supreme Court judge; 
or, perhaps, it is thought that his family should be to the community an expo- 
nent of * plain living and high thinking.” 

There are twenty judges of courts of record in Illinois who each receive 
$7,000 per annum, and even with this salary many lay aside their judicial robes 
to engage in a more lucrative practice. Is it not inconsistent and unjust that 
the judges of the supreme tribunal of the State should not receive as large a 
salary as the judges whose opinions they review? The Supreme Court judges 
finally pass upon questions involving the life and death of the citizen, questions 
involving millions of dollars, and the most sacred personal rights, and yet 
their sterling integrity has never been even questioned. Let the members of 
this association and the members of the bar throughout the State co-operate 
with and aid the General Assembly in preparing and passing a bill which shall 
give to the judges of our court of last resort a salary that shall be in keeping 
with the high character of the official duties required .of them and place them 


and their families beyond the reach of pinching poverty. In my judgmenta 
law ought to be passed allowing every judge of a court of record who has per- 
formed twenty-five years of faithful judicial labor to retire at the age of sev- 
enty upon half pay. 


JURISDICTION OF APPELLATE COURTS, 


I suggest for consideration also the increase of the minimum amount for 
jurisdiction in cases of appeal from the appellate courts to the Supreme Court, 
from the present sum of $1,000 to $2,000. Our appellate courts, as at pres- 
ent constituted, have a remarkably able bench, and the records for the past few 
years show that the reversals of their opinions in minor cases are compara- 
tively fewindeed. Cases resting upon principles of law of unusual importance 
can be certified to the Supreme Court in any event, however small the amount 
involved, and it is not readily perceived why injustice would be done by limit- 
ing cases of ordinary principles of law involving less than $2,000 to the appel- 
late courts and a curtailment of unimportant, though often pertinacious litiga- 
tion would result. 


THE LAW’S DELAY. 


Much has been said and written upon the’ necessity of law reform and what 
has been accomplished, but we are compelled to say that it takes longer to-day, 
to try an ordinary lawsuit than itdid a hundred years ago, with less certainty 
now than then astothe result. While within that time the railroad, the steam- 
ship, the telegraph and the telephone have revolutionized and advanced the 
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business of the world at a rapid pace, the administration of justice has made 
little if any advance. Technicalities have increased to an alarming extent, 
Law books have been multiplied until it takes a fortune to purchase a com- 
plete law library and a great building to keep itin. What the people want is 
toshorten the road from the time of the commencement of a lawsuit to its final 
determination. 

The honest citizen who has been striving for years in the courts to obtain his 
rights, and has encountered the law’s delay, exclaims: ‘‘ Where is that justice 
which the ‘ Bill of Rights ’ guarantees to me to be administered promptly and 
without dulay?”’ 

The question arises, are lawyers entirely blameless for the tardy administra- 
tion of justice? It should not be forgotten that all our judges and a large 
proportion of our law-makers, State and national, are lawyers. Much valuable 
time could be saved in our lower courts if the members of the bar would strive 
toaid the courts in the speedy administration of justice by condensing their ar- 
guments, not needlessly prolonging the examination of witnesses and acting in 
concert with the courts to secure a speedy dispatch of business. Our merchant 
princes on the marts of trade, by a tribunal of their own, adjust and settle in 
a few hours disputes involying the largest sums without appeal to the courts. 


OUR STATE CONSTITUTION. 


What shall we do with our State constitution, is a question which has been 
agitating the public mind for some time. Some would amend it, others would 
remove the ancient landmarks which our fathers established, call a convention 
and have a new constitution. In trying to solve these questions we may with 
profit turn to the constitution of the United States, which has existed for more 
than a hundred years, is acknowledged to be the model constitution of the world, 
and exists to-day in all its purity as our fathers made it, with the addition of 
fifteen amendments, to meet the wants and changed conditions of a great and 
growing nation. 

The framers of the Federal constitution thought it wise to make no provis. 
ion for the creating and adopting a new constitution but only to provide for 
proposing and adopting amendments to the constitution itself, which they did 
in article V. But not so with the framers of our State constitution. They 
provided in section 1 of article XIV, that it might be revised, altered or 
amended by a convention elected for that purpose, provided such revision, 
alteration or amendments should be submitted to the electors at an election to 
be calied for that purpose and secure the vote of a majority of the electors 
voting; and in section 2 of the same article, that amendments might be pro- 
posed by the General Assembly and become a part of the constitution upon 
receiving a majority vote of the electors at the next election for members of the 
General Assembly. But that the General Assembly should have po power 
to propose amendments to more than one article at the same session. In my 
judgment article XIV should be so amended that the present constitution of 
our State could only be changed in the manner provided in section 2 of said 
article. But that there should be no limit to the number of amendments 
that might be submitted by the General Assembly at any one session to the 
people for their adoption or rejection. But I will not discuss the subject, as 
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the Hon. Elliott Anthony, a jurist of experience and a member of the constitu. 
tional convention of 1862 and of 1869-1870, which framed our present con 
stitution, will address you upon ‘* The Needs of a Constitutional Convention.” 


WOMEN LAWYERS. 


There are members of the Illinois bar, citizens of the United States, mentally 
and legally qualified to appear in the State and Federal Supreme Courts and con. 
duct the most complicated cases involving millions, who, under the constitution 
and laws of our State, because they are women, have not the legal capacity to 
cast a vote atanyelection. In my opinion it is inconsistent with the principles 
of good government to allow women, single and married, to be members of the 
bar, notaries public, school officers, to have and control their own earnings 
and property, and deny to them the right to vote. I hope to live to see the day 
when our sisters of the Illinois bar and all women of the State shall stand side 
by side with the women of the lone star of ‘the Union — Wyoming — and have 
the same right to a voice in the government and to vote. Our own General 
Assembly might well consider whether, under the present constitution, it has 


not the power to confer upon women the right to vote at the elections of all 
municipal corporations. 


THE JUDGMENT NOTE, 
This is a little pirate generally printed in small type and calculated to 
deceive the unsuspecting. It has done more to destroy the commercial credit 
of the small dealer who sells to the consumer than all other instruments com- 
bined. The small dealer may be abundantly solvent, but on account of slow 
collections may not be able to pay for his goods on the day promised. “He is 
visited by an agent of the creditor and thereupon asks for thirty or sixty days 
time. The agent says, “ That is all right, you can have three or six months on 
giving your note with interest.”” The note is made out for six months and 
signed, containing at the bottom a power authorizing the entry of judgment 
‘at any time after the date thereof ’’ in characters so small as to escape ordi- 
nary observation. Thelittle pirate is placed carefully in the agent’s pocket; the 
debtor, rejoicing in the fact that he has obtained six months time to make his 
collections and pay an honest debt, thanks the agent for his indulgence. The 
agent bids the debtor good day and leaves at once by the nearest route for the 
county seat, but having entered up judgment on the note returns by the next 
train with the sheriff and an execution, levies the execution upon the stock of 
goods of the debtor, closes up his store, ruins his credit and blasts his pros- 
pects in life. The General Assembly should by statute make these cut-throat 
powers to confess judgments as harmless as it did the cut-throat powers of 
sale in mortgages and trust deeds in 1879. They are of the same class and re- 
quire the same allopathic medicine. 


SHYSTERS AND DEAD BEATS. 


It has been said that ‘‘ there is no profession after that of the sacred minis- 
try, in which a high-toned morality is more imperatively necessary than that of 
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the law,”’ and I would not except even the sacred ministry. Certainly there is 
no profession in the world that excels the legal profession in talent, spotless 
integrity and faithfulness to professional duty, but it is a matter of regret that 
there are a few attorneys in this State who are dead beats, who disgrace the 
bar, are guilty of unprofessional conduct, betray their client’s interest, collect 
their money, appropriate it to their own use and, in some instances, when 
called upon for it, give checks upon banks in which they have no funds and 
never had. A lawyer who intentionally misappropriates his client’s money 
is no better than a common thief and should be dealt with as such. In an 
organization like ours there should be “in every honest hand a whip to lash 
the rascals naked through the world.’? These professional dead-beats cannot 
be dealt with by the Supreme Court until their cases are properly presented, 
but when they do reach that tribunaland the misappropriation of clients’ money 
is proven, no false sympathy should prevent their speedy disbarment from an 
honorable profession. 

In England in case of the misappropriation of a client’s funds the road to dis- 
barment is short, quick and decisive. To the credit of the profession the 
class of which I speak is small. 

When the Savior hada Judas among the chosen twelve, is it a wonder that 


there should be an occasional shyster and dead-beat among the members of the 
bar? 


COUNTY REGISTER OF ATTORNEYS. 


A protection to our profession would be the county registration of attorneys. 
There are many persons who have practiced at the Illinois bar for years, who 
were never admitted inthis or any other State. Under the present law at- 
torneys may bé enrolled in any one of the three Grand Divisions of the Supreme 
Court in lists numbering many thousand names, making it exceedingly difficult 
and expensive to prove whether a person is oris not an attorney in this State. 
If anact were passed requiring an attorney, before practicing|in the county where 
he resides, to have a memorandum of his license made and entered in a book to 
be kept by the county clerk, it would furnish a ready means for clients and 
the public in general to determine whether the party they wish to employ is 
properly authorized to transact their legal business. 


DISTRICTS FOR RECORDING, 


If recorders were required by law to divide their counties off into small dis- 
tricts for the purpose of recording instruments affecting the title to real estate, 


the examination of titles would be greatly simplified and much time and money 
saved. 


INTERNATIONAL CONVENTION. 


As thousands of distinguished lawyers representing all civilized nations of 
the earth will attend the great World’s Exposition to be held in Chicago in 
1893, I would ask whether it would not be well for this association to take the 
initiatory steps to have an international convention or meeting representing the 
lawyers of the world held at Chicago some time during that year. 

In retiring from the presidency of this association, it affords me great pleas- 
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ure to announce that the Illinois State Bur Association was never more pros- 
perous than now, and I desire to call special attention to the valuable aid 
which I have received during the year from our efficient secretary and treasurer, 
Judge Gross. Perhaps it would be well for me to state in conclusion that the 
suggestions which I have made are my own individual views, and do not bind 
in the least the association or any of its members. 

One word and I have done. Since our last annual meeting, death has invaded 
our ranks, The lawyers of Illinois are called upon to mourn the loss of more 
than fifty of their brethren. As Professor Swing says: ‘ Of all the solemnities 
of which the mind can conceive, death is the greatest, and no reflection comes to 
man with such uniformity and power as the thought that in afew years we 
shall be far away.” 

Year by year the number of the pioneers of the bench and bar of Illinois 
gradually grows less, and soon there will be left no survivor to recount the legal 
trials and triumphs of the early days in our State’s history. To the young gen- 


eration coming up to take our places, we say in the words of Longfellow: 
*“We, about to die, salute you.”’ 


The learned and lawyer-like address of Mr. Bonney, of Chicago, 
delivered on the morning of the first day, is printed by us elsewhere in 
this number. On the afternoon of the first day Judge Thompson, of 
St. Louis, delivered an address on the ‘‘ Power of the People over In- 
dividual and Corporate Monopolies and Combinations.’’ There was 
nothing in this address that seems to deserve special mention. He took 
the view that, as a general rule, commerce should be free ; but that, when 
any class of producers of human necessities succeed, by combination 
or otherwise, in lifting themselves above the law of competition, then 
governmental interference is justified. Hesummed up his views in the 
following paragraphs : — 


1. “As a general rule, we may safely trust to the operation of natural laws 
and to the inherent weakness of every human combination for a sufficient 
remedy. 

2. ‘* But if this remedy proves inadequate in any case — if men, by combining, 
acquire in business struggles undue advantage over those who do not combine, 
the remedy is first to be sought outside of the law — outside of government — 
by individual action — by counter-movements of some kind. If capital combines 
against labor, Jabor must combine against capital. If manufactures combine 
against agriculture, agriculture must combine against manufactures. If the 
common Carrier combines against the farmer, the manufacturer, the merchant 
and the laborer, then all must combine against the common carrier. Meet com- 
bination with combination; strike with lockout; lockout with strike; fight the 
devil with fire. 

8. ‘* Withdraw all governmental aid, in the form of protective tariffs or other, 
wise, from combinations which threaten to suppress competition in any trade, 
or to engross the market in any commodity. Apply this principle impartially 
against combinations of capital and against combinations of labor; repealing on 
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the one hand tariff laws, not needful for revenue, and, on the other band, laws 
which hamper the importation of foreign labor, not needful for the exclusion of 
undesirable immigrants. 

4, “ Withdraw corporate franchises from every corporation which attempts 
to suppress competition and engross the market in any commodity; and leave 
every adventurer in such an enterprise liable as a partner. No matter how small 
his holdings in it may be, let it be known that he involves his whole fortune in 
the crime against society which he and his confederates attempt, and that if 
their attempt goes down, he goes down. 

5. “If these means fail, level against the individuals —not against the cor- 
porations — the machinery of the criminal law.”’ 


Judge Elliott Anthony, of Chicago, delivered an interesting and 
scholarly address on the subject of a ‘‘ Constitution Convention.’’ 
Most of this address related to matters touching the local history and 
jurisprudence of Illinois; but some of it, of a more general nature, we 
hope to print hereafter. Prof. Henry Wade Rogers, president of the 
Northwestern University, delivered a very entertaining and interesting 
address on the subject of Legal Education. Prof. Rogers was, it is well 
known, Dean of the Law Faculty of the University of Michigan, until re- 
cently, when he received a tender of the Presidency of the Northwestern 
University, situated at Evanston, near Chicago, which office he has ac~ 
cepted. Prof. Rogers is a young man, and the promotion which he 
has received illustrates a tendency on the part of those who control our 
great educational institutions to take them out of the hands of the 
preachers and to put them into the hands of more practical men. Our 
universities have been too long in the Greek and Hebrewrut. They have 
been too long headed by men whose chief qualification is ability to say 
prayers in the chapel, and who can tell the students at any hour of the 
day exactly what God thinks. Prof. Rogers, having delivered his ad- 
dress, literally disappeared, and was not seen afterwards by the members 
of the Association, and did not attend the banquet in the evening, — 
much to the regret of all. 

The banquet which took place at the Leland House was in some re- 
spects peculiar, but was an example of the regular annual banquet of 
the Illinois State Bar Association. Two hundred and forty ladies and 
gentlemen were seated in the great dining hall. Nearly or quite half of 
them were ladies. No wine wasserved. It was simply an elegant hotel 
dinner without wine. Judge Bradwell presided in his best manner. 
The first toast was, of course, responded to by the Governor of the 
State, Hon. Joseph W. Fifer, who spoke for about ten minutes in the 
happy manner which characterizes his after-dinner speeches. The 
venerable Lyman Trumbull responded to a toast to the Supreme Court 


YIIM 


286 


25 AMERICAN LAW REVIEW. 


of Illinois. He was one of the early judges of the court, at atime 
when Stephen A. Douglas, afterwards his colleague in the Senate of the 
United States, was also a judge. Hegavemany interesting reminiscences 
of that court in its early days. Dr. Delaskie Miller gave an elegant re- 
sponse to a toast entitled, ‘‘ The Relations of the Medical and Legal 
Professions, as X is to Y,’’ — which seems to mean that they are both 
unknown quantities as far as the people are concerned. Senator Mc- 
Donald made an eloquent response to a toast on the subject, ‘‘ The 
Young Lawyer; the bud, the leaf, the flower.’’ The Rev. C. C. Otis, 
of Springfield, made a humorous and taking response to the sentiment — 
‘The Law and the Gospel, a Powerful Combination.’’ 

The sentiment of ‘‘ Women in the Learned Professions ’’ was re- 
sponded to by Mrs. Mary A. Ahrens, a member of the Chicago bar. As 
it is very unusual for ladies to respond to speeches at bar banquets, we 
print the speech of Mrs. A. Ahrens, as follows: — 


Ladies and Gentlemen: Very many of you have heard of the debt when it was 
of considerable size, and there was a proposition made to pay it off in one full 
sweep, and there was a tender made to the old evil one, himself a lawyer; I 
think you will all agree with me that perhaps I owe our toast-master one to 
begin with for such an introduction as he has seen fit to give me. I was hoping 
all the time to come so late along in the speech-making that you would have 
been weary of well-doing and have wanted to go away. 

I am glad to respond to the toast of ‘‘ Women in the learned professions.” 
Gentlemen have had their beautiful ideals — how little have they thought or 
hoped to make their ideals real; when men wanted an emblem, when they 
wanted to express the thought that he would like to divide truth from error, he 
placed a sword in the hand of a woman, and yet by his voice he has said unto 
her: ‘* You can never be equal with me because you cannot fight.’”?> When he 
wished to show to the world a fitting emblem for justice he placed in the hands 
of a woman — true, she was blindfolded— he placed the balance, and tradition 
has handed it down to us that the balance has been so evenly poised that some- 
times the bandage had been slipped from the eyes of justice, and that lofty 
ideal, which it pleased him to make, he little thought then might become a 
reality; when man wished to typify and place before the world an emblem of 
light in the image and the likeness of his mother, he elevated up on high a statue, 
and placed in her hand a torch and said, ‘ Liberty enlightening the world!” 
(applause) the real thing that man knows something about, and that we women 
have every reason to remember that he should remember us as, first, that 
mother, whom you all have revered, next the sister whom you have scolded and 
protected, the sweetheart whom you have adored and won, the wife whom you 
have cherished and loved; little have you thought that there was an hour coming 
and not far away, when those cherished, loved and revered ones would act more 
wisely for you than you have for them, when they would become the intel- 
ligent, companionable, sound-thinking, right-acting counselors and advisors for 
you, you have said, ‘*See to it, you women, that you do not get out of your 
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sphere,’’ and they have limited that sphere by the four walls of a house. Only 
twenty-five years ago and there were but three avenues of labor open for women; 
fifty years ago and she might be found sitting on the steps, perhaps, of the col- 
lege or of certain high schools, | think she had not dared to approach so near 
the college. Twenty-five years ago she could do house work, she could sew, 
she could teach school. We have been told that it was not good for man to be 
alone; he thought that that meant just the little time that he would spend in 
his home we women were to be companions for him, and so he has gone out to 
his daily avocations; he went out to plow his broad acres alone; it is true 
sometimes in those early days his wife and daughters would help to plant the 
corn; like good, helpful girls and women they went out to help the father and 
brother, but when it came to educational matters the brain of a woman was so 
different in its construction, and its parts were so different that it would not 
answer for her to take the same sort of training; she must not expect to receive 
the benefit of college or high school. Men did not intend to be selfish in all 
this, but you know the forbidding of a woman any one thing, and that from time 
immemorial, makes her all the more eager to attain it; and she is eminently 
qualified; she will decide a point in her ignorance which defies your wisdom and 
experience; the judge, perhaps, puzzled over some subtle point takes counsel 
with his wife, and she, with a wisdom he cannot account for, arrives at a con- 
clusion; if he asks her how she came by it, ‘‘ Oh, I don’t know, but that seems 
to me to be right.’”’> And so when he came down to the time of the dividing 
and separating of the body, as our learned doctor has spoken to us, she is ready 
to stand by his shoulder, and all of the kindred sciences likewise. He thought 
that a woman’s only business was to watch and to wait, but we have heen eag- 
erly seeking for knowledge; we have learned that the wise, surgical authorities 
have been able to divide the body, and been able to trace the fluids, been able 
to account for its essential principles and structure, of the structure of the eye, 
they have been conscious of the time, of the wind force that was at work, we 
have been able to tell whence it came and whither it went. This is a power in 
the world that has impelled woman on to the fulfillment of her destiny, which 
is ever upward and onward. It may be that you look at woman askance, and 
think that she has not taken the proper steps to prepare her, but she is able to 
demonstrate to-day, that she can reason always step by step from the lowest 
platform up to the heights where you yourself stand; she is in the professions 
to-day; she has come there to stay, and she is there through her own exer- 
tions; and now that she is there, she is entitled to recognition, which it is our 
due that she should receive, and gentlemen do welcome her wherever she 
makes herself fit, and prepares herself to go. Woman in the learned profes- 
sions. As preachers, we know that she is eminently qualified to stand by the 
coffin and speak to those who sit, all broken and mourning, by the side of 
their beloved ones; we know out of her heart she will speak words of comfort 
and cheer; we know from the past that she no longer shrinks at the sight of 
blood; she is able to bind up the wound, yea, she is heroic and strong enough 
to use the knife, and cut out the part whichis infectious, which is diseased, 
which is death. In the profession of the law she comes last, but she will not 
be the least; she comes among her learned brethren with humility enough to 
make her a very willing pupil. It is true the gentleman who introduced the 
speaker has said he saw, in the early part of the evening, two ladies vieing 
VoL. xxv. 19 


288 25 AMERICAN LAW REVIEW. 


with each other in adorning the lapel of their professor with roses; it speaks 
very well for ladies from a college from which there are many gentlemen pres- 
ent that have graduated, it speaks very well for two ladies from the Union 
College of Law, that their white-haired professor isso greatly beloved and so 
revered, because the barriers were let down, and he stood there ready to re- 
ceive and welcome us into that college; by his instructions we profited, by his 
patience, by his wisdom and his learning we are enabled to be present with you 
to-night. And in the name of the lady whom the toast-master has not named to 
you, I say that it is only fair to myself that she ought to be called upon to finish 
what I shall leave unsaid; but I will say before taking my seat, that women in 
the learned professions will stand by you from this time on, staunch supporters 
of your calling, your counselors and your companions just as she has done in 
the past. (Applause). 


At this stage of the entertainment Hon. J. M. Riggs, of Winchester, 
president elect of the Association, took the chair and called the re- 
maining toast, ‘‘ Our Wives and Sweethearts,’’ which was responded to 
in the most captivating manner by Senator Mathews. The banquet 
closed with dancing, which was kept up until the dawn of day. We 
commend this style of bar banquet, as being more respectable, and on 
the whole more agreeable, than the usual male champagne blow-out. 

Several interesting reports were read by the chairmen of committees; 
but, as they relate for the most part to local matters, we have not re- 
ferred tothem. One of them, on the Transfer of Real Estate and the 
Guaranty of Title, was read by the Hon. Harvey B. Hurd, of Chicago. 
It was a paper of such interest and importance that we have reserved 
it for publication in full in our next issue. He points out the enormous 
expenditures which now take place in purchasing guaranties of title 
from guaranty companies, all of which could be saved by the introduc- 
tion of a simple system of land transfer like that of the ‘‘ Torrens 
System.” 


ELecTIve AND ApporntIvE JupcEs. — We find the following in a late 
number of the Albany Law Journal: — 


‘‘ From an excellent address delivered by Judge Seymour D. Thompson before 
the Illinois State Bar Association, published in full, with a portrait, in the 
Chicago Legal News, we extract the following, of striking interest: — 


‘There is scarcely room for doubt that an appointive judiciary is, on the whole, better 
than an elective judiciary; there is just as little room for doubt that if the proposition were 
to-day submitted to the people of Illinois, of electing all Federal judges by the popular 
vote, it would be carried by an overwhelming majority. A few years ago, a proposition to 
appoint, instead of electing, the judges, was submitted to the people of New York, and it 
was voted down by a very great majority. If the proposition to amend our judicial institu- 
tions so as to make the Federal judiciary elective instead of appointive, is once seriously 
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discussed before the people, nothing can stay the growth of that sentiment; and it is al- 
most certain that every session of the Federal Supreme Court will furnish material to 
stimulate its growth. It is assumed that no constitutional d tis ry to make 
the Federal judiciary elective. The Constitution of the United States does not prescribe 
the manner in which they shall be chosen. It merely prescribes that they shall hold their 
office during good behavior, and that their compensation shall not be diminished during 
their continuance in office. Const. U. &., art. 3, § 1.’ 


«We should be very glad if our learned brother would point out to us, in the 
AMERICAN Law REVIEW, 8 single democratic community in which he believes the 
system of appointment has proved superior to the system of popular election. 
We never have heard of any, and we do not believe that the judges elected in 
this State since 1846, hundreds in number, could have been equalled in ability 
and integrity by the same number appointed by the governors and Senate. 
Perhaps now and then a superior one might have been appointed, although we 
doubt that; but we feel sure that the average could not have been equalled. 
Recollect that our greatest judges during this period have not only been elected 
by the people, but have been active aud strenuous politicians, as for example, 
Church, Allen, Grover, Peckham, Folger, Earl. In the matter of the Federal 
judiciary it would of course be difficult and inconvenient to have the judges 
elected at large.” 


The author of the address from which the above extract is taken 
does not believe that the appointive system has on the whole resulted 
in selecting abler lawyers than the elective system; though he doubts 
whether, leaving out of the compa.ison outside of the members 
of that abomination, aping the English House of Lords, the 
Court for the Correction of Errors, the judges of the highest 
courts of New York, since 1846, have been as able as their 
predecessors. Spencer, Kent, Walworth, Bronson and Cowen were 
hardly matched by the later judges whom our contemporary has 
named ; but the seeming difference in the quality of their work may lie 
in the fact that the earlier judges had not as much work to do as the 
later judges have had, and consequently worked more deliberately and 
with greater care. We have no doubt, however, that, on the whole, 
the appointive would not give us abler judges that the elective system. 
Average lawyers have gone on the bench of the national court of last re- 
sort, who never could have got the nomination at the hands of the 
political party with which they were affiliated. Under the elective sys. 
tem the honor of a seat on that judicial throne would not descend on 
ordinary lawyers or on mere politicians, as it now often does; but 
lawyers would be nominated by their respective parties who have 
achieved great reputations in their respective states. We could name a 
number of Federal district judges of abilities so humble that they 
never could have got there under the elective system. There is a 
decent sense of the fitness of things even in a convention of politicians, 
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the majority of whom are generally lawyers, especially where their 
work requires to be ratified by a vote of the people. 

But what the speaker in the above passage referred to did not con- 
cern the relative ability of the judges under the appointive and elect. 

ive systems: he had in his mind the influences under which the judges 
of the respective systems perform their work. Elective judges are in. 
fluenced by politicians, of which shameful instances could be cited 
from the judicial reports. An elective court is, to a certain extent, a 
demagogic court, especially if its judges are candidates for renomi- 
nation and re-election. On the other hand, an appointive court is tyran- 
nical, especially in America where the bar is sycophantic and destitute 
of its proper influence. Moreover, an appointive judiciary does most 
of its thinking on the side of money and power. An appointive judge 
has no more sympathy with what is called popular right than a pro- 
fessional soldier has, and for the same reason. An examination of the 
reports of the Supreme Court of the United States will disclose — what 
is no doubt a mere coincidence — that nearly all of its great decisions 
on constitutional questions were pronounced on the side of money and 
power. This is true even of the much vaunted Slaughter House 
Cases, where, though the court upheld the police power of the State of 
Louisiana against Federal invasion under the Fourteenth Amendment, 
yet in doing so it gave immortality to one of the most infamous 
monopolies that had ever purchased exclusive privileges from a cor- 
rupt legislature composed largely of plantation negroes. 

On the other hand, while there is happily little ground to suspect 
corruption in the American judiciary anywhere, the Federal judges are 
more careless of their reputations than are the state judges. Abuses 
in the administration of justice such as have been revealed by the late 
congressional investigation could hardly take place in courts whose 
judges and officers have to go before the people for re-election at 
stated periods; nor could a State judge be found who would close the 
door to a congressional inquiry concerning railroad corruptions, on 
grounds so specious as almost to excite the suspicion that a free in- 
quiry would touch the throne. 

Finally, if our esteemed contemporary, having balanced the relative 
merits of an appointive and an elective judiciary, is of opinion that an 
elective judiciary is the better system, why does he not start an agita- 
tion for the election of the Federal judges by the people? Outside of 
the legal profession, the weight of public opinion would be with him on 
that question from the start. Of this there is no doubt. A system 
-which is good for the state judiciary must be equally good for the Fed- 
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eral judiciary. He would, however, have to get through a constitu- 
tional amendment in order to reach that result. On that point, the 
speaker from whose address the above extract was taken was in error. 
That part of the Federal constitution relating to the powers of the Presi- 
dent contains the following passage: ‘* He shall nominate, and, by and 
with the advice and consent of the Senate, shall appoint ambassadors, 
other public ministers, and consuls, judges of the Supreme Court, and 
all other officers of the United States whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the 
Congress may, by law, vest the appointment of such other inferior of- 
ficers as they may think proper, in the president alone, in the courts of 
law, or in the heads of departments.’’ The constitution having thus 
vested the appointments of the judges exclusively in the President 
it would seem incompetent for Congress to devolve that duty on the 
electoral body. 


Hon. James B. BrapweL.. — This distinguished gentleman, an excel- 
lent portrait of whom we furnish elsewhere, was born April 16, 1828, a 
Loughborough, England. His parents were Thomas and Elizabeth 
Gutridge Bradwell. The family left England when James was sixteen 
months old and settled in Utica, N. Y., where they resided until 1833, when 
they removed to Jacksonville, Illinois. They went from Jacksonville to 
what isnow Wheeling, Cook county, Illinois, in May, 1834. The family 
made the trip in a covered wagon drawn by a span of horses and a yoke of 
oxen, and, although the distance was but two hundred and fifty miles, it 
took twenty-one days to complete the journey. Young Bradwell spent — 
a number of years upon a farm in Cook county, splitting rails, breaking 
prairie, mowing and cradling in the old-fashioned way, which aided togive 
him that strength of body and mind which he possesses at the age of sixty- 
three. His early education was obtained in a log school-house ; later in 
Wilson’s Academy, of Chicago, in which Judge Lorenzo Sawyer, of Cali- 
fornia, was tutor; and was completed in Knox College, Galesburg, 
Illinois. He supported himself in college by sawing wood, and working 
ina wagon and plow shop afternoons and Saturdays, where he often had 
to take his pay in orders on stores, which he discounted at twenty-five 
cents on the dollar. This resulted in the young man taking an oath that 


ifever he lived to employ men he would never pay them in orders or 
truck. 


1 Const. U. S. Art. 2, § 2. 
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Although he has paid hundreds of thousands of dollars for wages he 
has religiously kept his oath. For a number of years before his ad- 
mission to the bar he worked as a journeyman at several different 
trades in Chicago. He is a natural mechanic, and, believing with Solo- 
mon that ‘*the rest of the laboring man is sweet,’’ he aimed, even when 
on the bench and at the bar, to devote a portion of every day to some 
kind of manual labor. It is said that he could earn his living to-day as 
a journeyman at any one of seventeen trades. As a process artist he 
has few superiors. He invented a process of his own for doing half 
tone work, and has the honor of having made the first half tone cut ever 
produced in Chicago: that of Chief Justice Fuller of the United States 
Supreme Court. Nearly forty years ago he was admitted to 
the Illinois Bar, and, being a good speaker, a bold dashing 
young man and considerable of a hustler, he succeeded in build- 
ing up a large and paying practice. In 1861 he was elected 
county judge of Cook county by a larger majority than any judge 
had ever received in the county up to that time ; and in 1865 he was re- 
elected forfour years. Judge Bradwell was elected to the legislature 
of Illinois in 1873 and re-elected in 1875. He has held many offices in 
charitable and other institutions: presided at Cleveland during the or- 
ganization of the American Woman Suffrage Association; was president 
of the Chicago Press Club; president of the Chicago Rifle Club, and for 
many years was considered the best rifle shot in Chicago; president of 
the Chicago Bar Association; president of the Illinois State Bar Asso- 
ciation and for many years its historian; president of the Chicago 
Soldiers Home; chairman of the arms and trophy department of the 
N. W. Sanitary Commission and Soldier’s Home Fair of 1865; one of 
the founders of the Union League Club of Chicago ; president of the Board 
of Directors the first year, and the first man to sign the’roll of member- 
ship, Long John Wentworth being the second; and he has been presi- 
dent of the Chicago Photographic Society for the past three years. 

When on the bench he ranked as a probate jurist second only to that 
distinguished surrogate, Alexander Bradford, of New York. 

He was the first judge to hold, during the war, that a marriage made 
during slavery was valid upon emancipation, and that the issue of sucha 
marriage was legitimate upon emancipation and would inherit from their 
emancipated parents; or, in other words, that the civil rights of slaves, 
being suspended during slavery, revived upon emancipation. The 
opinion was delivered in the case of Matt C. Jones, and was pub- 
lished approvingly in the London Solicitor’s Journal, and fully indorsed 
by Mr. Joel Prentiss Bishop ten years after it was rendered, in one of 
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his works. Judge Bradwell was the friend of the widow and the 
orphan,— an able, impartial judge. 

He was an influential member of the legislature, and aided in 
securing the passage of a number of measures for the benefit of the 
State and the city of his adoption. He holds advanced views as to 
the rights of women, and introduced a bill making women eligible to 
all school offices, and, mainly by his influence and power, secured its 
passage; also a bill making women eligible to be appointed notaries 
public. 

Judge Bradwell is the head of a family of lawyers. His wife 
Myra, the editor of the Chicago Legal News, his son Thomas Brad- 
well, his daughter Bessie Bradwell Helmer, his son-in-law, Frank A. 
Helmer, and his nephew, James A. Peterson, are all members of the 
Illinois bar. Judge Bradwell has taken the thirty-third and last degree 
in Masonry, and is an honorary member of the Supreme Council with 
its Grand East at Boston, and also an honorary member of Ancient 
Ebor Preceptory at York, England. . 
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NOTES OF RECENT DECISIONS. 


Scrvivorsnie: No Presumption OF SURVIVORSHIP IN THE CASE OF 
Deatu in A Common Disaster. — The latest contribution to this inter- 
esting subject is made by the Court of Appeals of Maryland.! 

The case was a controversy over a so-called death benefit, payable 
by a mutual benefit society, in the event of the death of a husband, to 
his wife, or, in case of her death in his life-time, to his children, or, if 
there should be no children, to his mother, and, if she be dead to his 
father, and, failing all these, to his brothers and sisters. The husband 
perished in the Johnstown flood with his wife and children; and the 
court held that there was no presumption as to survivorship, but that 
the widow’s representative was entitled to the fund, in the absence of 
evidence that her decease took place prior to that of her husband. We 


extract a single passage from the opinion of the court, given by Mc- 
Sherry, J.:— 


“By the Roman law, if a father and son perished together in the same ship- 
wreck or battle, and the son was under age of puberty, it was presumed that 
he died first, but if above that age, that he was the survivor, upon the princi- 
ple that, in the former case, the elder is generally the more robust, and, in 
the latter, the younger. The Code Napoleon had regard to the ages of fifteen 
and sixty, presuming that, of those under the former age, the eldest survived, 
and that, of those above the latter age, the youngest survived. If the parties 
were between those ages, but of different sexes, the male was presumed to 
have survived; if they were of the same sex, the presumption was in favor of 
the survivorship of the younger. By the Mahometan law of India, when rela- 
tives thus perish together, it is to be presumed that they all died at the same, 
moment; and such also was the rule of the ancient Danish law. But the com- 
mon law, which governs us, knew no such arbitrary presumptions. By that 
law, where several lives are lost in the same disaster, there is no presumption 
of survivorship by reason of age or sex, nor is it presumed that all died at the 
same moment. Survivorship in such a case must be proved by the party as- 


sertingit. No presumption will be raised by balancing probabilities that there 
was a survivor, or who it was.’’? 


1 Cowman v. Rogers, 21 Atl. Rep. 64. 111, 18 Atl. Rep. 132; Newell v. 

2 Wing v. Angrave, 8H. L. Cas. 183; Nichols, 75 N. Y. 78; 1 Greenl. Ev., §§ 
Underwood v. Wing, 4 De Gex, M.& 29, 30; Best, Ev. 304; 2 Whart. Ev., §§ 
G. 633; Johnson v. Merithew, 80 Me. 1280-1282; 2 Kent. Comm, 572. 
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ArGuMENT OF CounsEL: COMMENTING ON THE FAILURE OF THE Ac- 
cusepD IN A CriminaL Case TO TAKE THE WitTNEss Stanp. — It is very 
hard indeed to teach the callow law students who are generally elected 
prosecuting attorney in the country circuits by the admiring people, 
on the idea of helping the poor boy to a start in his profession, that the 
privilege of a defendant to take the witness stand in his own behalf, or 
to decline to take it, is of so sacred a character that, although he may 
be the only person living that knows all about the main question of his 
guilt or innocence, if he refuses to open his mouth or to say one word 
in explanation of disparaging circumstances or of disparaging facts 
which have been adduced against him, it is not to be the subject of any 
comment whatever, in argument to the jury. The unsophisticated 
young lawyer falls into the error of supposing that, in a criminal trial, 
jurors are allowed to reason by natural processes and according to na- 
tural probabilities. He cannot understand that, while in every other 
situation, the fact that a man fails to explain damaging circumstances 
against him, is regarded as an admission more or less cogent according 
to circumstances, of the truth of such evidence, yet this has no appli- 
cation in a criminal trial in respect of this particular matter. The ac- 
cused has the right to take the witness stand in his own behalf, but the 
jurors are not to draw any unfavorable inference against him from his 
failure so to do, provided they can keep themselves from it. This con- 
ception of the law would be a happy thing if the average juror could be 
kept in the same blissful ignorance of the fact that the prisoner has the 
right to take the stand in his own behalf, which the average young 
prosecuting attorney has of the rule of law upon which we are com- 
menting. Weare moved to this discussion from the fact that the court 
of Appeals of Texas in McPherson vy. State,! was obliged to repeat its 
previous admonition on this subject.?_ And the court will be obliged to 
repeat it many times in the future. It takes a long time to thoroughly 


instruct the legal profession in a rule which is flatly opposed to common 
sense.® 


More Law: Presupice or Jurors Acarnst ‘‘ SHIVER- 
EEs.’”——- We hope the Supreme Court of Wisconsin will persevere in 
well-doing until the ‘‘ Shiveree’’ law of the country becomes ‘ well 
settled.””’ The court has been obliged to wrestle with that important 


1158. W. Rep. 174. 8 The rule and mapy cf the decis- 
2 Hunt’s case, 28 Texas App. 149; ions supporting it are stated in 1 
8.c. 12S. W. Rep. 737. Thomp. Trials, § 1001. 
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branch of the law in another recent case.!_ The action was for damages 
for shooting the plaintiff while he was giving the defendant a charivari, 
Some difficulty was experiencd in obtaining a jury to try a case which 
had excited so much public interest. It was held improper to ask a 
venireman on his voir dire whether he was prejudiced in regard to 
**shiveree’’ parties; since the fact that a juror is prejudiced against 
unlawful and riotous assemblies does not incapacitate him. In a recent 
work a great many decisions have been collected, supporting the prop- 
osition that prejudice against crime, or against a particular species of 
crime, or against a particular unlawful calling, does not disqualify a 
venireman.? Missouri is not to be outdone by Wisconsin in regard of 
the unique character of the contribution which it has made to this in- 
teresting branch of the law. In a comparatively recent case in Mis- 
souri, a man had been summoned to serve on a jury in a criminal 
court. It was anew thing and a new place for him. The spectators 
crowded in and seated themselves outside the bar, and the lawyers 
crowded the space inside the bar. Mistaking the lawyers by their looks 
for prisoners waiting their turns to be tried, he dropped, in the 
utmost honesty, thisremark: ‘‘ There is a living for every one in this 
country, and all these thieving sons of b—s ought to be sent up.” 
After he had sat on a panel and had sent one of them ‘‘ up”’ for the 
crime of robbery, the fact of his having made this forcible but inele- 
gant remark was discovered and reported to the defendant’s lawyer. 
He made this the ground for an application for new trial, but was unsuc- 
cessful, alike in the Criminal Court, in the Court of Appeals and in the 
Supreme Court. These tribunals seemed to think that, instead of dis- 
qualifying, it rather improved the juror.® 


MonrcrpAL Corporations: DELEGATION OF PowER TO THE POLICE 
To Prouisir Srreet Processions.— The decision of the Supreme 
Court of Illinois in Chicago v. Trotter,‘ is a clear vindication of the 
liberty of the citizen, but it furnishes a rule which may work disas- 
trously in actual practice. The court holds that a statute of Illinois, 
which empowers the councils of cities to regulate the use of the public 
streets, does not confer upon the council of a city the power to ordain 
that no street procession shall be allowed upon the street until a permit 


1 Higgins v. Minaghan, 47 N. W. % State v. Burns, 16 Mo. App. 555; 
Rep. 941. s.c. Aff’d. 85 Mo. 47. 
2 1 Thomp. Trials, § 73. 426 N. E. Rep. 359. 
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shall be obtained therefor from the superintendent of police,— leaving 
the issue of such permits to the discretion of that official, since the 
powers conferred upon the municipal council cannot be delegated by 
them to a ministerial officer. The court add the precedent of the de- 
cision of the Supreme Court of Michigan to lean upon in Re Frazee,! 
where a similar ordinance was under investigation. That court used 
this language :— 


“This by-law is unreasonable, because it suppresses what is in general per- 
fectly lawful, and because it leaves the power of permitting or restraining pro- 
cessions, and their courses, to an unregulated official discretion, when the 
whole matter, if regulated at all, must be by permanent, legal provisions, 
operating generally and impartially.” 


This is perfectly obvious in legal theory ; but large cities like Chicago 
cannot be governed by legal theories, but must be governed by practical 
men or not at all. The action of the city council of Chicago was dic- 
tated by the dreadful experience which the people of that city have 
had with a turbulent population who march on Sunday under the red 
flag, and who are confused and dreaded under the names of socialists, 
communists and anarchists. 

You can no more prescribe, by a rule of law, by a municipal ordi- 
nance, or by any other rule drawn up in advance, how to deal with a 
street procession—whether to license it or to prohibit it, — than you can 
prescribe by rule how to conduct a military campaign. Circumstances 
may develop themselves in an hour which will require the decisive ac- 
tion of prohibiting such a procession. The safety of large cities re- 
quires that the power to make such a prohibition should be vested in 
some one who can act immediately and who can enforce his action by 
all the force of the city. This power exists somewhere in every effi- 
cient government. It is absolutely necessary to the public safety. An 
illustrious example of it is found in the celebrated decree of the Roman 
senate in appointing a dictator in times of extreme public danger, di- 
recting a certain citizen by name to take care that the republic suffer no 
detriment. The late Gen. Sheridan acted upon this obvious principle 
at the time of the great Chicago fire in 1871, when, at the request of 
citizens, he detailed troops, in the midst of the anarchy and robbery 
which prevailed, to guard private property. But he thereby drew 
down upon himself an unseemly letter from the governor of Illinois, 
whose sovereignty had received a tread upon its toes. Sheridan was 
morally and patriotically right, but technically wrong; and the governor 


1 63 Mich. 399; s.c. 30N. W. Rep. 72. 
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of Illinois was technically right, but morally and patriotically wrong, 
That neither great cities nor small towns can be run upon the common- 
law maxims of liberty, is every day shown in the ordinary action for debt 
in the police courts for the violation of a city or town ordinance,— which 
is really a criminal prosecution for a misdemeanor without the right of 
trial by jury; and yet the courts have been obliged to invent subterfuges 
for upholding this obvious but necessary invasion of Magna Charta, 
The power which is upheld in the police of cities of arresting night 
prowlers, vagrants, and suspicious persons, and of making arrests with- 
out warrant in many other cases, is equally indefensible upon legal 
theory, but just as well supported by the conclusions of the judicial 
courts on various shifting grounds, the real ground being the principle 
of necessity. It was undoubtedly ‘‘ unconstitutional ’’ for the national 
assembly of France to delegate to young Bonaparte an absolute dis- 
cretion in the matter of quelling the contemplated attack upon the 
government by the National Guard of Paris. But the trembling 
Directory had no alternative. The young Corsican understood the 
situation and knew that absolute discretion was necessary to his success, 
and he gave them but half an hour in which to decide. Their decision 
illustrated their wise violation of constitutional law; and the lesson of 
Bonaparte quelling the sections should never be lost upon mankind in 
the matter of dealing with riots in great cities. For a judge, mayor, 
or other magistrate, ‘‘ of fair round belly with good capons lined,’’ to 
ride out in front of the police or of a posse comitatus and read the riot 
act to a howling mob armed with guns, cannon, dynamite bombs, 
sticks, clubs, brickbats and the like, though undoubtedly a part of the 
common law which we have inherited from our English ancestors, is the 
supreme of the foolish and the grotesque. Bonaparte read no riot act 
to the National Guards; he saluted them with the thunder of cannon, 
and in half an hour they were flying in consternation in every di- 
rection. There is much ‘ constitutional law,’’ but no sense in this 
decision of the Supreme Court of Illinois. 


Evmence oF NEGLIGENCE: SUFFOCATION BY SMOKE AFTER THE 
Harcues or A STEAMSHIP ARE BatteNeD Down.— The decision of the 
Supreme Judicial Court of Massachusetts in Pierce v. Cunard Steam- 
ship Co.) does not furnish any contribution to the law on the subject 
of evidence of negligence, but it furnishes a very peculiar and distress~ 


1 26 N. E. Rep. 415. 
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ing state of facts. The action was against the Cunard Steamship Com- 
pany for the death of the plaintiff’sintestate. There was evidence that 
he was at work with others in a compartment of defendant’s ship whence 
there was no exit save by the hatchway ; that a fire broke out, and the 
others escaped up the hatchway, while decedent waited to find a 
tool; that, as the last man who escaped came up the ladder, an officer 
ordered the hatchways to be battened down and the ventilators closed 
to smother the fire, though he was told that there was a man below who 
would be stifled, and a fireman afterwards heard some one ham- 
mering the bulk-head in the burning compartment. There was also 
evidence conflicting with this. Decedent was found, when the fire was 
extinguished, lying near the hatchway in the compartment, his head 
wrapped up in his coat, unscathed by the fire, but dead from suffoca- 
tion. The court held that there was evidence sufficient to take the 
case to the jury. The court justly observed that the negligence of the 
man himself did not warrant them in smothering him as they did.! 


ContripuToryY NEGLIGENCE: ALLOWING A CuILp or TENDER YEARS TO 
Run upon THE Pusiic Streets. — There is a considerable class of 
cases in which the courts, proceeding on humane grounds, have re- 
fused to impute negligence to the parents of children of tender years, 
dwelling in towns and cities, where to allow them to run upon the 
streets is attended with danger from the fact of their escaping upon 
the streets where they receive injuries. Many of the courts regard the 
question of the contributory negligence of the parent in such cases as 
immaterial, — holding that tae negligence of the parent cannot be im- 
puted to the child. They proceed upon the same rule which protects 
the passenger where his carrier has been negligent, from which negli- 
gence conjoined with the negligence of another the passenger has been 
hurt: he may recover damages of that other, and the negligence of 
his carrier — of the custodian of his body, so to speak, is no defense to 
the wrong-doer. This principle, which is every day appealed to, and 
with success, in the judicial courts for the protection of adults, ought 
to operate equally, it should seem, for the protection of children of 
tender years. Nevertheless, some of the courts still seem to concede 
the doctrine that where a child of tender years is incapable of taking 


1 Citing Murphy v. Deane, 101 10 Mees. & W. 546; Tuff v. Warman, 5 
Mass. 455, 465; Hibbard v. Thomp- _ C. B. (N. s.) 573, 585; Radley v. Rail- 
son, 109 Mass. 286,289; Marble v. Ross, way Co., L. R. 1 App. Cas. 754, 759; 
124 Mass, 44, 48; Davies v. Mann, Shear. &R. Neg. (4th ed.), § 99. 
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care of itself, the question of its care is so involved in the conduct of 
its parent or guardian that the misconduct or negligence of the latter, 
whereby it receives an injury in consequence of the concurrent negli- 
gence of a third person, bars its right to recover damages of the third 
person. Such seems to be the view taken by the Supreme Judicial 
Court of Massachusetts; but that court tempers the view with a very 
humane construction of the contributory negligence of the parent. 
This will be perceived from the case of Slattery v. O’ Connell,! in which 
the opinion of the court was written by the late lamented Justice 
Devens, and was handed down by the court after his death. In that 
case the action was for the negligent killing of a child less than five 
years of age; and it appeared that the child’s mother, who had just 
been confined, had kept him in bed with her until about 11 a. m. on the 
day of the accident, when he was partially dressed by a neighbor who 
came in from time to time to look after the mother and him, and was 
allowed to play about the room, but, in order to keep him from going 
out, he was not given his shoes and stockings; that the mother fell 
asleep, and the child went into the street, and was killed by defend- 
ant’s cart; that the father was a laboring man, unable to employ at- 
tendance for his wife, and absent at his work at the time. The court 
held that the question whether the parents exercised due care in the 
custody of the child was for the jury. 


Tue ADULTERATION OF Mitx.—A Supreme appellate tribunal on 
wheels, like the Supreme Court of Illinois, would not be an unmixed 
evil if it could only be sent around once in a while to the right place. 
Many American cities, afflicted with the adulterated milk fiend, would 
be glad to have the Supreme Judicial Court of Massachusetts move 
around and give them a short session and administer some of the excellent 
laws which they administer to such fraudulent tradesmen under their 
statute. In Commonwealth v. Wetherbee,* the skim milk fiend under- 
took to escape conviction on the ground that the adulteration practiced 
by him in the particular case was harmless. The statute prohibited 
and punished the sale of milk ‘* to which water or any foreign substance 
has been added.’’ The fiend did no more than add a little coloring 
matter to skim milk, called anatto which would merely have the effect 
of toning it up and making it look (and possibly taste) like new milk. 
The court held that this was an offense under the statute. 


1 26.N. E. Rep. 430. 296 N.E. Rep. 414. 
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Master AND Servant: Servant Acceptine Risks or EMPLOYMENT: 
Promise oF Masters To Reparr Derects Known TO SERvant.—It is 
certain that in many American jurisdictions the conclusion would not 
have been reached, which was reached by the Supreme Judicial Court of 
Massachusetts in Lewis v. New York, &c., R. Co., upon the question of 
the liability of a master for obvious defects in the appliances furnished 
to his servant to be used, of which his servant has knowledge, of which 
his servant has spoken to the master, and in response to which the serv- 
ant has received the promise of the master to repair the defect. In 
that case the plaintiff, while running along a pier in the performance 
of his duty as superintendent of defendant’s drawbridge, was injured 
by breaking through a board which was fair on top, but had rotted 
away underneath. He had occupied the position for three or four 
years, and was well aware of the general defective condition of the pier. 
A few days before he called the proper officer’s attention to it, saying 
that somebody would get hurt, unless it was repaired, but did not com- 
plain on his own account, or offer toleave. He was told that it would 
soon be fixed. The court held that he assumed the risks of his employ- 
ment, and was not excused because of the promise to repair. The 
court take a distinction between the case where a servant makes a direct 
complaint to the master on his own account, and receives the promise 
of the master to repair the defect, and the case where the servant 
merely reports the defect to the master and the master promises to re- 
pair it. It is not perceived upon what ground such a distinction can 
be regarded as tenable. Nevertheless the courts draw it, as will ap- 
pear from the following extract from the opinion delivered by Mr. 
Justice Morton :— 


“Most, if not all, the cases to which our attention has been directed by the 
plaintiff’s counsel go upon the ground that the servant was led to continue at 
his employment by the master’s promise that the defect complained of should 
be remedied. In some of them there is a direct request to the servant by the 
master or his representative to do so. No case, we think, has gone so far as 
to hold that, where the servant does not complain on his own account, and con- 
tinues in his employment with full knowledge of the risk, he can recover of the 
master because the latter, when the defective condition was called to his atten- 
tion by the servant, gave assurances, which did not induce the servant to re- 
main, that the defect should be remedied. We think, therefore, that the 
evidence shows either that the plaintiff was not in the exercise of due care, or 
that he had assumed the risk with full knowledge and appreciation of it, and 
that the exceptions must be overruled, and judgment entered on the verdict.” 


1 26N. E. Rep. 431. 
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ParuiaMentary Law: Removat or A SPEAKER OF A LEGISLATIVE 
Bopy. — The close elections which have taken place in the last year in 
several of the States have given rise to controversies over the organi- 
zation of State legislative bodies. ‘There was such a squabble in Colo- 
rado, and, as is usually the case, the judicial courts were appealed to. 
An effort was made to get the Supreme Court to decide the controversy, 
under a clause of the constitution requiring that court to give its opinion 
upon important questions when required by the Governor, the Senate, 
or the House of Representatives.1 The Supreme Court hold that the 
speaker of the House of Representatives is not a State officer, in the 
sense which renders him liable to removal byimpeachment. They also 
hold that the House of Representatives has the power, by a vote of the 
majority of the whole number of members elected, to remove its speaker 
from office, and to elect another in his stead.® This is all very simple 
and obvious; but one can readily imagine legislative muddles in which 
it would not help the contestants out of the difficulty. In such cases 
the contested question generally is who are the members elect? Who 
are entitled to participate in organizing the house? Who are entitled 
to vote in the election of aspeaker? When these questions are de- 


termined, the rest is very simple. Of course, a majority can elect its 
speaker, and a majority can depose him. 


IMPEACHMENT OF WITNESSES: STATEMENT MADE BY Rartway Em- 
PLOYES TO THE Company’s CLtarim AGENT CONCERNING AN ACCIDENT. — 
It is remarkable that a decision of a Federal court should require to 
be reversed for such an error as the error of excluding, on the trial of 
an action by the employé of a railroad company, against the 
company for damages received while working at its employment, 
evidence of a statement made by a witness called by him at the 
time of the accident and taken down by the company’s claim agent, — 
such evidence being offered for the purpose of direct impeachment by 
contradiction. Such, however, was the case in Chicago, &c. R. Co. v. 
Artery,? and the Supreme Court of the United States held that the rul- 
ing, by which such impeaching evidence was excluded, was erroneous. 
The defendant will get very little advantage from the ruling on another 
trial, as a jury can hardly be got together, even in a Federal court, that 
will decide any case in favor of a railroad company, on a question of 


1 Const. Colo. Art. 6, § 3. 11 Sup. Ct. Rep. 131. 
2 Re Speakership of the House of 
Representatives, 25 Pac. Rep. 707. 
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the credibility of a witness ; and the credibility of impeaching evidence 
is of course a question for the jury. It is just to say that the reason 
why the learned judge of the Circuit Court excluded this evidence 
was the conception that it ought to be taken out of the usual 
rule, on a theory of public policy. The grounds on which he ex- 


cluded it, as recited in the opinion of Mr. Justice Blatchford, drawn 
from the record, were as follows: — 


‘“« The grounds upon which the court sustained the objections to interrogatories 
to this and other witnesses, based upon a written statement signed by the wit- 
ness, and to the introduction of the written statements themselves, were that it 
appeared that the statements were not volunteered by the witnesses, but that the 
company had sent its claim agent, after the happening of the accident, to ex- 
amine the employes of the company who were present at the time of the acci- 
dent, in regard to the transaction; that the statements made by the witnesses 
were not taken down in full, but only a synopsis thereof made by the agent, the 
correctness of which is questioned by the witnesses in some particulars, al- 
though such written statement was signed by the witness; that upon the trial 
of this case, these statements, thus obtained, were sought to be used not alone 
as a means of impeaching the witness, but as evidence of the matters therein 
recited; that it is apparent to the court that, whether so intended or not, these 
statements become a ready means of confusing and intimidating witnesses 
before the jury, and that, if it be permitted to parties to thus procure written 
statements in advance from witnesses, and then use the same in examining such 
witnesses, it will enable parties to shape and contro] the evidence in a cause 
by committing the witness to particular statements, couched in the language 
not of the witness, but of the person carrying on such ex parte examination; 
that these growing abuses can only be prevented by entirely excluding such 
statements thus procured from being introduced in evidence for any purpose; 
that if the party desired to impeach a witness by showing contradictory state- 
ments made by him, the person to whom or in whose presence such alleged con- 
tradictory statements were made should be called as a witness, so that opportunity 
might be afforded of placing before the jury the statements actually made by 
the witness sought to be impeached, and not a mere synopsis thereof made by 
another person, and the accuracy of which, in some particulars, was challenged.”’ 


It does not appear that these grounds are at all tenable. Granting 
every premise contained in them, the reasonable conclusion is that 
those considerations are merely matter of fair observation to the jury 
by counsel in their argument. They only go toward the credibility, 
and weaken the effect of the impeaching evidence; and juries can be 
safely trusted, in favor of pliantiffs, to deal with those questions, when 
railroad companies are the defendant. 


EXAMINATION OF WITNESSES — RULE THAT WHERE A LETTER 18 OFr- 
FERED IN EvIDENCE THE WHOLE MUST BE READ —OR THAT WHERE A Con- 
VOL. XXV. 20 
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VERSATION IS TESTIFIED TO THE WHOLE MUsT BE Grven.—In the case 
commented upon in the previous paragraph, counsel for the plaintiff 
uged that the course of examination which was attempted by the de- 
fendant was unjustifiable under the well known rule in the Queen’s 
case;! but Mr. Justice Blatchford disposed of the objection on the 
ground that it had not been made in the court below in such a way as 
to raise that form of the question. It is to be regretted that we could 
not have had in that case, and in an opinion written with the thorough 
habit which characterizes Mr. Justice Blatchford, an exposition of the 
rule in the Queen’s case. It is a rule upon which there is a very great 
amount of loose and accurate dicta in American cases, the cases in New 
York being no exception to this statement. In fact the so-called rule 
in the Queen’s case is not the law of England to-day. That rule, 
roughly stated, is this: that where a part of a conversation is drawn 
out the rest of it is admissible, ‘* provided only that it relate to the 
subject matter of the suit.’’ But in the later case of Prince v. Samo,* 


the rule was laid down that, where a statement forming part of a 
conversation is given in evidence, whatever was said by the same per- 
son in the same conversation that would in any way qualify or explain 
that statement, is also admissable; but detached and independ- 


ent statements, in no way connected with the statement given in evi- 
dence, are not admissible; and there is no difference in this respect 
between statements made in evidence by a party to the suit and those 
made by a third party. This statement of doctrine —a little more ex- 
pansive and minute than as made in the decision in Prince v. Samo, but 
embodying the modern understanding of the rule has been extensively 
followed in this country. Perhaps the best case in this country is 
Rouse v. Whited,* a case where the entire opinion is devoted to this 
question alone. The loose and careless manner in which this ques- 


1 Brod. & B. 284, 288. 


27 Ad. & El. 627. 

8 25 N. Y. 170. 

4 See also, 1 Greenl. Ev., sec. 467; 
Taylor on Ev., 7thed., sec. 733; Nelson 
v. Iverson, 24 Ala. 9; Jones v. Fort, 36 
Id. 449; Metzer v. State, 39 Ind. 597 
(citing Rouse v. Whited); Gaddis v. 
Lord, 10 Iowa, 141; McIntyre v. Harris, 
41 Miss. 81; Mullins v. Cottrell, Id. 
291; Com. v. Keys, 11 Gray (Mass.) 
323; Carver v. Tracy, 3 Johns. (N. Y.) 
427; Wailing v. Toll, 9 Id. 141; Mc- 


Clure v. Maynard, 35 How. Pr. (N. Y.) 
313; Root v. Brown, 4 Hun. (N. Y.) 
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v. People, 45 N. Y. 340; Sturm v. Wil- 
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tion has often been treated in our State appellate courts — giving 
the trial court and the bar no rule by which to go, —is illustrated by 
several decisions in Missouri, which we will not take the time to ex- 
plain at length. 

In a recent unreported case in Missouri! where this was the only 
question which arose for decision, some attempt was made to review 
the decisions on the subject and to formulate arule. After reviewing 
the slipshod Missouri decisions on the subject,? Judge Rombauer 
said: — 

‘«The nearest approach to a uniform rule, as deduced not from the 
declarations of judges, but from the practical application of principles 
to the points in judgment in the various cases, is this: Where part of a 
conversation is offered in evidence, containing admissions of a party to 
the suit, he may show, either by his own evidence, or by that of third 
parties, everything that was said by him in the same conversation on the 
same subject to which the admission relates, as well as everything 
which may tend to qualify or explain the particular statement testified 
to. In the case at bar the admission proved, if it had any relevancy 
at all, had reference to the cause of the accident. The defendant was 
therefore entitled to prove by himself or others anything additional he 
may have said in the conversation as to the cause of the accident. In 
explanation of his remark he was entitled to prove what led up to it. 
In fact he was entitled to prove anything which was said by him, or by 
others explanatory of what was said by him as to the cause of the ac- 
cident. If he would have confined his offer to this, the judge, under 
the views taken by him, would probably have ruled against him, and if’ 
he would have then saved his exceptions, he would have guod reason to 
complain of the error. As it was, the offer was to prove everything that 
was satd about the case at one time; and, at another, all that was said in 
the conversation, and the only exceptions saved were to the court not 
permitting the witness to state either. Under the views above stated, 


we cannot put the court in the wrong on either of the rulings properly 
accepted to.’’ 


Carriers oF Goops: ‘‘ Act or Gop.’’ —The partiality of the common- 
law judges for the Supreme Being has always been such that, whenever 


1 Lyon v. Viernow, St. Louis Ct. Burghart v. Brown, 51 Mo. 600; State 
of App., No. 4799, Dec., 1890. v. Linney, 52 Mo. 40; State v. Carlisle, 

2 These are Howard v. Newson, 5 57 Mo. 102; State v. Branstetter, 65 
Mo. 523; Reeves v. Hardy, 7 Mo. 348; Mo. 149. 
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an extraordinary calamity has occurred, by which the goods intrusted 
to a common carrier have been lost, they have shifted the responsibility 
from the shoulders of the common carrier to the shoulders of the Deity, 
ascribing it to the ‘‘ act of God.’’ Why a merciful, benevolent and 
all-powerful being should take such delight in ‘‘ running accidents by 
flood and field,’’ — in destroying by fire, flood, storm, lightning, etc., 
the property got together by human labor, is a question which the 
judicial theologians have not taken the pains to answer. A great deal 
of judicial casuistry has been expended upon the question, What sort 
of accident amounts to the ‘' act of God?’’ but there will be no diffi- 
culty in concurring with the Supreme Court of Colorado in a late case! 
that, where a railway express train is fanned from the track by one of the 
mountain zephyrs characteristic of that summer-resort State, its cars 
turned on end, the goods therein tumbled together, and finally set on 
fire by the inevitable coal-stove and destroyed, — this is not the negli- 
gence of the carrier, but the ‘‘ act of God.’”’ For it would be difficult 
for the railway carrier, by any diligence or mechanical skill, to devise 
an appliance which would at once keep the train on the track and enable 
it to move along, unless he resorted to the underground cable and slot 
which areemployed in many of our city street railways; a contrivance 
which takes a great deal of manipulation to keep it in order, which is 
hardly compatible with the necessary railway speed, and which, moreover, 
would be very difficult to operate in an up-and-down mountain country 
like Colorado. It is true that the damage lawyer might plausibly argue 
to the willing jury, that if a railroad track is made wide enough and the 
cars made heavy enough, not even the strongest mountain breeze of 
Colorado could waft a train of cars from the track: and there is hardly 
room to doubt that the natural tendency of a Colorado jury to return a 
verdict against any railroad company would lead them to adopt that 
conclusion, if the judge did not interpose with the inevitable veto of the 
** act of God.”’ 


Raitway NeGuicence: Construction or Iowa Statutes GivinG 
DamacGes TO FeLttow-Servants.— In the same case,” the question was 
raised whether a section hand, injured by the fault of a fellow-em- 
ployé while returning home with the section crew upon a hand-car, after 
repairing the track, is entitled to recover, under § 1307 of the Code of 
Iowa, which makes the company liable for injuries caused by the negli- 


1 Blythe v. Denver, etc., R. Co., 25 2 Chicago, &c., R. Co. v. Artery, 11 
Pac. Rep. 702. Sup. Ct. Rep. 131. 
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gence or mismanagement of fellow-employés, when such wrongs are in 
any manner connected with the use and operation of any railway about 
which they shall be employed. The court held that the case was within 
the intendment of the statute. Mr. Justice Blatchford, who writes the 
opinion of the court, reviews the Iowa decisions construing the statute, 
with the laborious habit which is the characteristic of all his opinions, + 


or Actions: Errect or Renewrnc Notes or a Corpora- 
TION UPON THE LiaBiLity or StTocKHOLDERS. — The decision of the New 
York Court of Appeals, rendered in 1879, in Tagger Iron Co. v. 
‘Walker, is unique in its untenability. The statute of that State re- 
lating to maufacturing corporations provides that no stockholder shall 
be personally liable for the debt of such a corporation, unless a suit 
for the collection thereof shall be brought against the corporation 
within one year after the debt became due. The question before the 
court for decision was when did the debt become due, so as to put in 
operation this short statute of limitations in favor of the stockholders. 
The court held that it became due at the time of the maturity of the 
first note by which the debt was evidenced, notwithstanding there had 
been subsequent renewals, which consist in canceling the old notes and 
substituting new ones in their place. In other words the court held 
that the renewals did not postpone the running of the statute of limit- 
ations in respect of the liability of the stockholders. The opinion of 
the court was written by the late Mr. Justice Folger, and, though 
characterized by his usual terseness and directness of expression and 
also by his customary learning, is destitute of his usual sense. The 
basis of his reasoning was that the taking, by a creditor, of his 
debtor’s note for an existing indebtedness, does not merge or 


1 He examines and cites Deppe v- second appeal), 65 Iowa, 417; s. c. 21 


Railroad, 36 Iowa, 52; Frandsen v. 
Railroad Co., 36 Iowa, 372; Schroeder 
», Railroad Co., 41 Iowa, 244; Potter v. 
Railroad Co., 46 Iowa, 399; Shroeder 
v. Railroad Co., 47 Iowa, 375; Pyne 
v. Railroad Co., 54 Iowa, 223; 8. c. 6 
N. W. Rep. 281; Smith v. Railroad Co., 
59 Iowa, 73; s.c. 12 N. W. Rep. 763; 
Malone v. Railway Co., 61 Iowa, 326; 
s. c. 16 N. W. Rep. 203; Foley v. Rail- 
road Co., 64 Iowa, 644; s. c. 21 N. W. 
Rep. 124; Malone v. Railway Co. (on 


N. W. Rep. 756; Luce v. Railroad Co., 
67 Iowa, 75; s. c. 24 N. W. Rep. 600; 
Matson v. Railroad Co., 68 Iowa, 22; 
Ss. c. 25 N. W. Rep. 911; Stroble v. 
Railroad Co., 70 Iowa, 555; s. c. 31 N. 
W. Rep. 63; Pierce v. Railway Co., 73 
Towa, 140; s. c. 34 N. W. Rep. 783; 
Nelson v. Railroad Co., 73 Iowa, 576; 
s. c. 35 N. W. Rep. 611; Rayburn v. 
Railway Co., 74 Iowa, 637; s. c. 35 N, 
W. Rep. 606; and 38 N. W. Rep. 520. 
276 N. Y. 521. 
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extinguish the indebtedness, but that the note is simply evidence 
of the debt, and that the effect of taking it is only to extend 
the time of payment. Proper reasoning from this premise would 
have decided the question the other way. In the construction 
of statutes of limitation it is always held that whenever the time 
of payment of a note is extended the statute of limitations begins 
to run from the time of payment, unless the extensions are by parol 
merely, consisting of mere indulgences by the creditor to his debtor 
after the note becomes due. No case can be found, where the question 
arose between the original debtor and the original creditor, and where 
a payment was extended by the taking of a new note, in which it was 
not held that the extension postponed the period at which the statute 
of limitations began to run. The conclusion of the New York Court of 
Appeals assimilates the liability of the stockholders of manufacturing 
corporations in that State to that of sureties ; so that where the corpora- 
tion isin debt and gives a note for the debt, and the note is afterwards 
renewed so as to extend the time of its payment for more than one 
year from that named in the original note, the stockholders are dis- 
charged from liability to make good the debt out of their personal 
estates. And yet the stockholders are, in substance and in sense, the 
corporation itself. The corporation is merely an ideal body which 
consists of all the stockholders acting in a prescribed way and through 
a prescribed agency. A manufacturing corporation may, and often 
does, consist of one proprietor only with enough dummy stockholders, 
holding each one share, to make up a directory—all of them being 
his relatives or in his employ. The fact that all the shares 
pass into the ownership of one man does not, ipso facto, dis- 
solve the corporation. Now, let us take the case where 
such a corporation gets in debt and gives its note in payment of the 
debt; or procures its note to be discounted by a banker in order to 
raise money forits uses. The note is due upon a givenday; butif the 
proprietor, who in substance and fact constitutes the corporation, 
procures the bank, by successive new written promises substituted for 
the previous ones, to extend the time of payment of all or any part of the 
original debt for more than one year beyond the date of the maturity of 
the first note, the bank thereby, in order to accommodate its debtor, 
accommodates its debt out of existence, except so far as recourse upon 
the property of the corporation may be concerned. It is hard to con- 


1 Russell v. McLellan, 14 Pick. man, 61 Wis. 20; s. c., 50 Am. Kep. 
(Mass.) 63; Newton Man. Co. v. 131. Contra, Bellona Company’s case, 3 
White, 42 Ga. 148; Button v. Hoff- Md. 446, 
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ceive that the legislature, in enacting such a short statute of limitations 
in favor of stockholders, could have intended such an absurd conclusion. 
The decision illustrates the fallacies into which judges plant the law by 
reasoning upon artificial lines. The court in this case reasoned, upon 
the theory of several decisions, that the renewal of a note is not a pay- 
ment or a renewal of the debt unless a new indorser is given, or an old 
one discharged, or a new security is added, or an old one released, or 
the like. It may besaid that for many purposes the renewal of a note 
isnot a renewal of the debt, that is to say, it is not a payment of the 
debt and the creation of a new debt. Such is the case in respect of the 
question of preserving existing securities; for instance an existing 
mortgage by which the debt is supported.! Such has also been held in 
respect of the question of usury. If the original note is tainted with 
usury that taint follows the renewal.” 

But, for the purposes of determining, as between past and present 
stockholders, what class of stockholders are liable for debts of the cor- 
poration created at a given period, the contrary rule in regard to re- 
newals obtains. Where, by the terms of the governing statute, or by 
the construction which is put upon it by the court, the shareholders 
are liable for no other than those debts which were contracted during 
the time when they held their shares, the question has arisen at what 
time is a debt deemed to have been contracted, when it is evidenced by 
a note given in renewal of a previous one? In such cases it has been 
held that each note, given in renewal, is to be regarded as a new con- 
tract and as creating a new debt.® 

It should be added that, in reaching this strange result, the New York 
Court of Appeals overrule a previous decision of the Supreme Court of 
that State.4 


1 Tuthill v. Davis, 20 Johns. (N. Y.) 
285; Reed v. Smith, 9 Cow. (N. Y.) 
648; Jackson v. Hackhart, 6 Wend. 
(N. Y.) 415. 

2 Hill v. Beebe, 13 N. Y. 556; Greg- 
ory v. Thomas, 20 Wend. (N. Y.) 17. 

3 Castleman v. Holmes, 4 J. J. 
Marsh. (Ky.) 1; Milliken v. White- 
house, 49 Maine, 527. On the question 
whether the giving of a new note in 
place of an old one creates anew debt, 
see Pryor v. Smith, 4 Bush. 379; Kibby 
v. Jones, 7 Bush. 343; Ladd v. Dudley, 


45 N. H. 61; Lowry v. Fisher, 2 Bush. 
70; Burns v. Thayer, 101 Mass. 426; 
Moore v. Beelman, 27 La. Ann. 275; 
Weymouth v. Sanborn, 43 N. H. 171; 
Pratt v. Topeka Bank, 12 Kan. 570; 
Dillon v. Bryne, 5 Cal. 455; Birrell v. 
Schie, 9 Cal. 104; Austin v. Under- 
wood, 37 Ill. 441; Wolford v. Gains, 
53 Ga. 485; Chase v. Abbott, 20 Iowa, 
154; Harley v. Davis, 16 Minn. 487. 

* Fisher v. Marvin, 47 Barb. (N. 
Y.) 159. 
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Artorney AND Curent: Purcnasinc Criams Acarst CLIENT For 
Prorit or Atrrorney.— The Supreme Court of Georgia have again 
read to the bar the old lesson, by holding that where a married woman, 
wishing to compromise her liabilities, has her husband, as her agent, 
consult an attorney with reference to getting control of the executions 
against her,.and the husband unfolds to the attorney the entire scheme 
of compromise, — the attorney cannot purchase the executions at a dis- 
count for his own benefit, but will be held a trustee of them for the 
debtor. And further: where the attorney purchases such executions 
at a discount for his own benefit, and seeks to enforce them, he is en- 
titled only to the amount paid for them, and to no compensation for 
his services.! We add that, in any jurisdiction where the bar is under 
proper discipline, no attorney would dare thus to speculate in the mis- 
fortunes of his client; and further, that no court, before whom such 
revelations concerning a member of its bar are made, preserves its self- 
respect if it allows him to remain on its rolls. 


Surprmnc: ConrRaAcT FOR THE CARE OF A VESSEL ON Fire. —Is it 
a contract of hiring or of agency? The Supreme Court of Georgia has 


lately held that, that where a ship loaded with goods takes fire in port just 
before clearing, and a shipping firm is employed by the master to take 
charge of her, to extinguish the fire, to unload the cargo, and to do 
whatever else is necessary for the protection of the vessel and cargo, — 
the employment is not a contract of agency, but is a contract of hiring, 


in such a sense that the owners cannot discharge the firm without just 
cause.” 


Petition or Ricut: Action ror DamaGEs FoR NEGLIGENCE AGAINST 
Tue State. — Modern lawyers have a good deal of difficulty in satisfy- 
ing themselves on the question what is a petition of right. Such a pe- 
tition is very seldom brought in any court of justice. A fantastic at- 
tempt of this kind, connected with the execution of the civil service law, 
was made a few years ago, and excited some comment in the legal and 
lay periodicals. More recently a Canadian lawyer conceived the idea 
that a petition of right might take the form ofan action for damages for 
negligence against the State. He accordingly brought a petition in the 
Court of Exchequer of Canada before Burbidge, J.,° in which he alleged 


1 Larey v. Baker, 12 S. E. Rep. 624. 8 Brady v. The Queen, 14 Montreal 
2 Horan v. Strachan, 12 S.E. Rep. Legal News, 50. 
678. 
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that at a certain date he was driving slowly along a road in a certain 
public park when his buggy came in contact with a wire stretched across 
the road, whereby he was thrown from his buggy to the ground and 
sustained severe bodily injuries. He further alleged that the park in 
question was a public park of Canada, under the control of the Minister 
of the Interior and the Governor in Council, who had appointed one S. 
superintendent thereof; that S. had notice of the obstruction to travel 
caused by the wire, and had negligently failed to remove it, contrary to 
his duty in that behalf; and that the Crown was liable in damages for 
the injuries so received by him. The Crown demurred to the petition, 
on the ground that the claim and cause of action were founded in tort, 
and could not be maintained or enforced against the State. The 
learned judge held that the petition disclosed a claim against the Crown 
arising out of an injury to the person on a public work, resulting from 
the negligence of an officer or servant of the Crown while acting within 
the scope of his duties and employment; and he therefore concluded 
that the case came within the meaning of the Statute 50 and 51 Vic. c. 
16, § 16, which provides a remedy in such cases. He therefore overruled 
the demurrer with costs. 


Bene A Common Scotp. — The recent decision of Baker v. State,) in 
which a woman had been convicted of being a common scold, convicts 
the state of New Jersey of maintaining one of the lowest relics of 
common-law barbarism.? The court held that, in an indictment for 
being a common scold, it is not necessary to set out the specific facts 
which show the accused to be a common scold, to the common nuisance 
of the public ; but that it is the habit of scolding, resulting in a public 
nuisance, which constitutes the offense; and whether the scolding by 
the defendant have been so frequent as to prove tle existence of the 
habit, and whether the habit has been practiced under such circum- 
stances as to disturb the public peace, are questions for the jury alone. 
The court therefore held it error to charge the jury as follows: ‘* The 
evidence on the part of the State consists of a number of witnesses who 
have sworn, not that she only scolded one person at one time, but that 
she did it to several persons on several occasions. Now, if you believe 
she did that thing, if you believe the evidence on the part of the State, 
she is guilty of being a common nuisance to the neighborhood in which 
she resides.’” The court, speaking through Dixon, J.,said: ‘* A woman 


1 20 Atlantic Rep. 858. 2 See also Brown v. State, 49 N. J. 


L. 61; 8s. c. 7 Atl. Rep. 340. 
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does not necessarily become a common scold by scolding several per- 
sons on several occasions.’’ A humorous turn is given to the case in 
the fact that one of the judges who tried the scold was named Hugg. 


Tue Power or Equity Over THE ‘‘ TemPORALITIES ’’ OF RELIGIOUS 
Societies. — The principle that a court of equity will lend its aid to 
prevent the “‘ temporalities ’’ of a religious society from being diverted 
to the teaching of other doctrines than those to which they were orig- 
inally dedicated is illustrated by the recent decision of the Supreme 
Court of Appeals of Virginia in Finley v. Drent,! which holds that, 
where property is left in trust for the sole and exclusive benefit of a 
religious congregation of regular orthodox Methodist Protestants of a 
certain place, the majority of such congregations cannot, by leaving 
: the church and joining the Methodist Episcopal church, take such 
property with them for the use of the latter church; and that equity 


will interfere to restrain such a deviation from the original purposes of 
the trust. 


Power oF APPELLATE Courts TO CorRECT THEIR Oprntons.— The 
Supreme Court of North Carolina, in the recent case of Summerlin v. 
Cowles,? has made a curious contribution to the law of appellate pro- 
cedure in that it holds that where, on an appeal from a judgment for 
defendant non obstante veredicte the Supreme Court intends simply to 
reverse the judgment, but, by inadvertence, the words ‘‘ and a new 
trial must be had in the court below and we so adjudge,’’ are added to 
the opinion after the words ‘‘ the judgment is reversed,’’ — the court 
may, on discovering the error, and without notice to the parties, strike 
out the former words; so that the trial court thereafter properly 
renders judgment on the verdict for the plaintiff without a new trial. 
Merrimon, C. J., in giving the opinion of the court, says: ‘‘ The appel- 
lant’s exception seems to rest upon the unfounded supposition that this 
court has no authority, without special notice to him, to strike out of 
its order mentioned so much thereof as it did not intend to make or 
enter, and which was improperly entered by mere inadvertence. It 
certainly had such authority, and it was its duty to correct its records, 
and make them speak the truth by inserting what did not appear, or 
striking out what improperly appeared. It might do so ex mero motu, 
or when the incorrect entry should be brought to its attention, or by 


1125S. E. Rep. 228. 21258. E. Rep. 234. 
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any other person. The power of the court for such purpose is inherent 
and essential.! 

Of course, a court of last resort possesses this power. ‘The very fact 
that it exercises it proves that it possesses it; for it makes the law of 
its own jurisdiction. It may well say with Lady Macbeth: 


‘* What need we fear who knows it, 
When none can call our power to account.” 


Promise TO Pay WHen Asie. — The decision of the Supreme Court 
of New York, at special term, rendered by Judge Barrett to the effect 
that, in an action to enforce a promise to pay a certain sum when able, 
the plaintiff must plead and prove that the defendant had the ability to 
pay at the commencement of the action is a valuable résumé of the 
authorities upon that interesting topic.* 


Master AND SERVANT, CAPTAIN AND Sartor: LIABILITY OF OWNER OF 
VESSEL FOR AN ASSAULT BY MASTER UPON SaiLor. — In the recent case of 
Gabrielson v. Waydell,® the Superior Court of the City of New York at 
general term, in an opinion given by Freedman, J., hold that the owner 
of a vessel is liable to a member of the crew for damages sustained by 
an assault by the captain committed within the general course of his 
employment. As this is a very interesting question we subjoin the 
principal portion of the opinion delivered by the learned judge: — 


“The captain of a ship, during a voyage, is in full control of the ship. He is 
the supreme commander, and, from the necessities of the case, everything nec- 
essary to the preservation of the ship and the successful prosecution of the 
voyage is left to his discretion. 

“It is his duty to preserve and enforce discipline among the crew, and, if the 
emergency calls for it, he may inflict punishment, and even order a man to be 
putinirons. He is, therefore, from the very necessities of the case, the full 
representative of the owner, the alter ego, and not a mere fellow servant. 

“Tn the second place, itis claimed that the assault in this case, which re- 
sulted in the fracture of plaintiff’s leg, was a wanton, willful and malicious act, 
and that, therefore, the defendants are not liable. 

“A careful review of the reported cases bearing upon this point, of which 
only a few can be referred to now, has led me to the following conclusions: 


1 The court cite Cook v. Moore, 100 2 Work v. Beach, 4 N. Y., L. J. No. 
N. C, 294; s.¢. 6S. E. Rep. 795, and 59. 
the cases there cited. 3 4N. Y. Law. J. No. 129. 
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Ever since the decision of Mott v. The Consumers’ Ice Company,} and the de. 
cision of Hofman v. The New York Central and Hudson River R. Co.,? it hag 
been the settled law of this State that for the wanton and willful acts of a sery. 
ant, done withih the general scope of his employment, while engaged in his 
master’s business, and with a view to the furtherance of that business and the 
master’s interests, the iatter is just as much responsible as for acts negligently 
done. 

‘It is only when the servant, without regard to his service, or to accomplish 
some purpose of his own, acts maliciously, that the master is not liable. The 
rule has never been relaxed, and in a certain class of cases has been made even 
more stringent, so that now a common carrier of passengers, as against a pas- 
senger, can no longer claim exemption from liability for the willful act of a 
servant on the ground that the servant acted maliciously.® 

‘* The rule being as stated, I cannot see why an exception should be made in 
favor of the managing owner of a vessel, as against the willful and wanton acts 
of the captain, done within the general course and scope of his employment as 
such, The exception cannot be made upon principle, and I can find nothing in 
the maritime law, or the law of shipping, or any statute, which calls for it. 

**It has been urged that the present action is without precedent, and that, if 
it were sustained, the ruling would be destructive to commerce, and encourage 
the institution of numerous suits with which the courts should not be burdened, 

‘*\ judge cannot permit himself to be influenced by such considerations, if 
the justice of a case requires that a precedent should be established, and the 
precedent can be established, upon principle, and without violation of any set- 
tled rule of law. 

‘*In the present case justice does require that a precedent should be estab- 
lished, so far as this State is concerned, for outside of this State I have found 
a few cases in favor of the proposition that the action will lie. 

‘‘In Spencer v. Kelly,‘ the court said that an owner of a vessel is liable to a 
Seaman for injuries sustained by an assault by the captain, provided that, in 
the infliction of the injuries complained of, the captain was acting within the 
scope of his duty and in the exercise of his control over the plaintiff. 

In Hunt v. Calburn,® the owners were held liable to seamen for damages sus- 
tained by reason of their being left in a foreign port by the act of the master. 
See also Croucher v. Oakman,® in which case the owners were made responsi- 
ble for the tortious act of the master in shooting and woun‘ing a mate, com- 
pelling him to remain on shore and rendering him unable to earn his wages. 

**In Maguire v. Golden Gate,’ the owners of a vessel were held liable for the 
master’s torts inflicted while in the avowed preservation of discipline. 

‘““The true test always is: Was the act complained of done by the captain 


within the general course and scope of his employment as such and with a view 
to further the interests of his principal? 


173N. Y, 548. 4 32 Fed. Rep., 838. 


2 87 N. Y. 25. 5 1 Sprague, 215, 

8 Stewart v. The Brooklyn and Cross 6 3 Allen. (Mass.), 185. 
Town R. Co., 90 N. Y. 588, and 7 McAllister, 104, 
Dwinelle v. N. Y. Central & Hudson 
River R. Co., 120 N. Y. 117. 
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«“ Moreover, I do not believe that to sustain the present action will have the 
disastrous consequences to commerce that have been pictured. The result will 
simply call upon owners to inquire into the characters of their captains more 
fully than perhaps they do now and will make owners more careful in the se- 
lection of their captains. As soon as the owners do this the captains will learn 
of it and will try to accommodate themselves to the new order of things. In 
this way humane feelings will be aroused and dispositions to cruelty will be 
checked, and thus the interests of humanity will be greatiy promoted. The 
owners are at liberty to arrange with the captains as to indemnity against this 
liability and thus may protect themselves. So, if a captain is well known to be 
aman of well balanced mind and even temper, the crew on enlisting, may be 
found willing to exempt the owners from liability by a special provision in the 
shipping articles to that effect. 

“But it is wholly unnecessary to consider consequences any farther. Having 
been unable to find a valid reason for making an exception to a general rule of 
law which is very well settled, it is my duty to enforce the rule.’ 


This question was lately before the St. Louis Court of Appeals'in a 
case where a roustabout or deck hand of a steamboat plying on the 
Illinois and Mississippi rivers had been assaulted by the mate of the 
boat, while the latter was urging him at his work. The court held that 
the owners of the vessel were not liable for the assault, placing their 
conclusion upon the general ground that there is no implied authority 


from the employer to the employee to use force in order to compel a 
sub-servant to perform his work. The court recognized that the law of 
the sea is as Judge Freedman states it, and they were inclined to 
think that the same rule would apply on a steamboat in one of our in- 
land rivers in the case of a fire, shipwreck or other emergency ; but 
they held that in ordinary cases the duty of urging such men to 
work does not imply authority to use force, and therefore the employ- 
ment of force by the superior servant is not to be regarded as an act 
within the scope of his agency for which the master is liable. The 
court carefully distinguished between an act within the scope of the 
agency of the superior servant and an act done by him from the motive of 
carrying out the puposes of his agency, — holding that the mere fact that 
the superior servant thinks that it is necessary to do a certain act in 
order to serve his master does not make the doing of that act within the 
scope of his agency. Otherwise the mate of a steamboat might commit 
murder in order to urge a deck-hand to work, and might thus impose 
upon the proprietor of the steamboat the statutory liability for damages 
resulting in the death of a human being. 


1 Jones v. Naples, &c., Packet Co., No. 4838, Jan. 27, 1891. 
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Unavtnorizep Usk or A Necative. — The Supreme 
Court of Minnesota has recently decided® that there is an implied con. 
tract between a photographer and his customer that the negative for 
which the customer sits shall only be used for the printing of such 
photographic portraits as the customer may order or authorize. The 
conclusion was that if the photographer undertakes to make another use 


of the negative, as by multiplying copies for publication or sale, the cus- 
tomer may enjoin such use.‘ 


5 Moore v. Rugg, 9 Law. Rep. Ann. 4 See also Pollard v. Photographic 
58. Co., 40 Ch. Div. 345. 


XUM 


CORRESPONDENCE, 


CORRESPONDENCE. 


RIGHTS IN REM AND RIGHTS IN PERSONAM. 


To the Editors of the American Law Review: 


Permit me to take up your space once more in regard to the classification of 
the Roman and civil law. In reply to Mr. Smith’s courteous answer in the 
November and December number, I must first protest that the imputation of 
motives to him, had it in fact been intended by me, would have been indeed 
discourteous, but that my allusion to his apparent lack of seriousness was in- 
tended solely as a slight reproof for his somewhat extravagant language in re- 
gard to the ‘‘imbecility’’ of American lawyers. 

Let me correct, first of all, a misunderstanding of Mr. Smith’s as to the real 
point of my criticism. I do not, as he supposes, dispute the validity of the di- 
vision into jura in rem and jura in personam. With Mr. Smith I accept it in 
substance. What I object to is merely that the credit of whatever is good in 
it should be given to the Roman and the civil lawyers. Mr. Smith says, in ef- 
fect, ‘‘Go to the Roman law and master it, for there alone you find a scientific 
division.”” My criticism was intended to say: ‘ Goto the Roman law by all 
means, and study it; but go to it for anything and everything except its divi- 
sion and its arrangement.”? Putting aside the question of whose classification 
it is that Mr. Smith advocates, let me refer once more to the contention thatit 
is not that of the Romans or the civilians. 

First as to the Romans. It is really a kindness to the Roman law to judge 
its arrangement by that of Gaius and Justinian in their Institutes. The 
divisions of the Edict, of the chief codes, and of the Digest all differed among 
themselves and differed from that of the Institutes, as is well-known. 
Moyle’s words may here be quoted: “ Upon any view we cannot sup- 
pose that by the ordinary Roman jurist the division [into personal 
res and actiones] was regarded as much more important than other 
current contracts which Savigny instances, such as those of vi, clam, and 
precario, the three forms of domestic dependence, potestas, manus, and manci- 
pium, the three capitis deminutiones, and the three classes of cives Latini, and 
peregrini. If there was any traditional mode among the Romans as to the true 
mode of classifying their legal rules, Sir H. Mainehas shown * * * thatit 
was probably the view * * * which assigns the first place in the code to 
judicature and rules of procedure, in the interstices of which the substantive 
law, has in early times the appearance of being gradually secreted.” The 
Roman law was practically not arranged upon the Justinian classification. 
When the leading jurists wrote their preface to the Digest (for I take it that, 
as in Japan, the Emperor received the credit for which his able subordinates 
were responsible) they said of their work: ‘‘In septem partes eos digessimus, 
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non perperam, neque sine ratione, sed in numerorum naturam et artem respictentes, 

et consentaneam eis divisionem partium conjicientes. ‘‘ And yet this ”? consen. 
tanea divisio, ‘this regard for the nature and the subject of their extracts, was 
able to produce nothing better than the conglomerate mixture of the Digest, 
which had to be picked utterly to pieces by Pothier and put together again on 
lines which finally exhibited the connection of parts and grouped together all 
extracts bearing on the same topic. This lack of arrangement which practi- 
cally characterized the Roman law must inevitably be apparent to the student 
as he works upon the material of the Digest; it decidedly forbids our recom- 
mending him to seek the Roman law as a model of arrangement. 

But taking up the Institutes themselves, and supposing that we studied Ro- 
man law only in this treatise, one cannot consent to ignore, as Mr. Smith wishes 
to do, the terms in which are expressed the division first offered us in its pages, 
* Omne autem jus qua utimur, vel ad personas pertinet, vel res, vel actiones.” 
Persons, things and actions — these are the elementary objects in the Justin- 
ianian arrangement. No importation of later notions must be suffered to con- 
ceal the fact that this rule of thumb division was that which satisfied the 
authors of the treatise. It is simple and understandable, but 1t is none the less 
gross and external. It is wholly objective; there is nothing about rights or 
legal relations, the starting point of modern arrangements. It is ‘* jus quod ad 
res pertinet? the law about things, not rights tothings. Take again the sub- 
division of the second bunch of objects. ‘* Quaedam praeterea res corporales 
sunt quaedam incorporales. * * * Incorporales autem sunt quae tangi non 
passunt, * * * sicut hereditas ususfructus, obligationes.’”? Here obligations 
are made a sub-class of incorporeal things, and hardly a_ sub-class, 
but merely an example; they are ranked in with successions and usufructs; 
and such is the spirit of the classification throughout. How can we 
possibly fit this division to Mr. Smith’s advanced notions of jura in rem and 
jura in personam? To be sure, if we take the class res and omit obligations en- 
tirely, if we then fasten to it the modern notion of a jus, if we fit the same no- 
tion to obligatio, at the same time looking at it from the other side of the rela- 
tion, if we then drop the idea that we are possessors of material property and 
believe that we are human beings standing in certain definite relations towards 
other human beings, a part of those relations being divided as above, —if we go 
through this process, we shall have something like Mr. Smith’s division. For 
Roman law dealt withthe facts of ordinary life, as all law does, and these mate- 
rials, with the proper shifting, may of course be fitted into any legal system, 
old or new. But see what violent and radical changes we must, make in trans- 
posing from Roman law to Mr. Smith’sarrangement. (1.) Obligatio is merely 
one kind of ares. This must be given up; obdligatio and res must be separated. 
(2.) But, since from the Roman point of view obligatio was very properly placed 

as ares, we must first change res into rights to res. In the Roman law, the idea 
of a right was of course recognized, but it was not made the basis of division. 
It did not contemplate rights or relations to things as set off against other kinds 
of rights or relations. Nobody sitting down to read Justinian would be helped 
in the least towards the modern conception of rights as the basis of jurispru- 
dence. (3.) The notion of a right must be added to obligatio. InJ ustiman’s 
treatment, the opposite side of the relation, the right is made little or nothing 
of. Mr. Smith’s repeated statements that “‘in the case of rights in personam 
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the corresponding duty is an obligation exactly commensurate with the right,” 
“in the case of a right in personam there is an additional element, viz., an obli- 
gation or duty upon a specific person * * * * to the owner ofthe right,”— 
all this is as foreign to the Institutes as a dozen centuries of thought can make 
it. (4.) The whole group of rights which we recognize as the right to freedom, 
to security, to social relations, etc., must first be recognized and must then be 
placed on the res side of the line. Roman law recognizes delicts, that is, torts, of 
the above sorts as a source of obligations, but says nothing about the rights of 
which they are the violations, much less places them in the res column. What 
place, indeed, could there be for them among rights to res corporales? (5.) Mr. 
Smith wishes to omit from the classification the subject of Persons. In modern 
legal speculation we may easily do so, for the law of Persons includes (in Eng- 
lish jurisprudence, at any rate) chiefly certain abnormal modifications of gen- 
eral rules, and we may discuss and establish the latter without reference to the 
former. But in Roman law the law of Persons was an integral, inseparable 
part; and it is just this detachable character of the subject in modern jurispru- 
dence, in contrast to its fixity in Roman law, which distinguishes the two sys- 
tems and shows how they fail to correspond. 

These instances must suffice as proof of the Procrustean process to which we 
must subject the Justinanian classification in order to fit the jus in rem, etc., 
division. I venture, however, to add another instance, with reference to 
actiones, of the way in which he seems to have unconsciously read into Roman 
law more than it contains. He says, in his article, ‘*‘ These terms [actiones in 
rem and in personam] are open to the objection that they seem to imply that 
actiones in rem do not have for their object the enforcement of obligations, 
which is not the case.’’ But listen to Justinian, in lib. IV., tit., VI., De Actioni- 
bus: ‘* Aut enim inrem sunt, aut in personam. Namque agit unusquisque aut cum 
eo qui sit obligatus est (vel ex contractu vel ex maleficio),* * * aut cum eo agit 
qui nullo jure eo obligatus est, movet tamen alicui de aliqgua re controversiam.”* 
In other words, Justinian directly contradicts the above sentence and says, 
* Actions in rem are not concerned with enforcing an obligation.” 

Mr. Smith has stated that by the classification of actions the defects of the 
division of rights are made whole. I can only say that I have read lib. IV., tit. 
VI. in vain for any passages of that import. In rem actio may on rare occasions 
have meant “ every action founded on an absolute right,’? but the common ac- 
ceptation of the term may be seen from the fact that against a thief two actions 
lay, in the alternative, one real, for the recovery of the property, the other per- 
sonal, for damages. The idea of damages seems to have been associated with 
the idea of a personal action. I cannot believe, until something more definite 
is brought forward, than the brief note from Mackeldey, that the actions for the 
torts which we understand as battery, slander, loss of service, etc., were any 
thing but actions in personam. When one considers that there were many di- 
visions of actiones, based on distinctions equally as important as that of in rem 
and in personam and that there was no accepted class called jura in rem, to 
which actions in rem could correspond, it seems quite out of the question to 
patch out, with the aid of the actiones, the deficiencies of the jus quod ad res 
pertinet. 

Secondly, as to the modern civil law. I ventured in my note to refer to the 
customary division of the continental writers to show that the distinctions of 
VOL. XXV. 21 
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jus in rem and in personam, as conceived by Mr. Smith, are not made the basis 
oftheir division. He does not deny, asI understand him,'that the division ig 
as my note stated, but he answers, if he will permit me to say so, by shifting 
his ground. He says: “ None of them [the continental writers], so far as J 
know, have ever failed to observe the essential difference between rights of owner- 
ship * * * and rights of obligation.” Butin his article (24 Am. L. Rev., 
p. 225) he says: “ The above classification is * * * adoptedas the basis of 
all treatises upon the law everywhere except with us.’? Now “adopting as the 
basis’ of a treatise is, I need hardly point out quite a different thing from 
“observing an essentialdifference.’”? Mr. Smithhimself, in his quotation from 
Mackeldey, has supplied a very good illustration of this; for he states that 
Mackeldey ‘after making a threefold division of rights” in the customary 
manner referred to by me, “ is careful toadd: Rights of, etc., are absolute 
* * * Personal rights * * * are relative.’? But the former division is the 
one which becomes the basis of the treatise, and the latter is given only the 
passing notice. The value of continental writers for the student, so far as one 
relies on the correctness of their classification, must obviously depend on the 
classification adopted as the basis of the treatise’? not on “‘the differences 
observed’ by them as sundry points in their commentaries. 

The continental division, though it is of course far in advance of that of Roman 
law, still retains two features which differentiate it clearly from the system ap- 
proved by Mr. Smith. (1.) It postulatesa certain property law (jus quod ad res 
pertinet, Vermigensrecht, les biens),; which is to be divided into two, a law of 
things (Sachenrecht, linglishe Recht, droits réels) and a law of Obligations (Obili- 
gationen, Forderungsrecht, droits de créance, obligations). When one reads such 
passages as ‘les biens sont les droits composant le patrimoine,” “die einer 
Person zustehende Vermigensrechte bilden ihr Vermégen,’? one cannot help 
feeling that the writers are starting from a peculiar and different point 
of view. Mr. Smith objects to my reference to the continental division 
(Family law and Property law) because I therein confound the general 
subject of private law with the narrower subject he is discussing, ‘the 
classification of rights and actions.’”? But one can do no more than rely 
on Mr. Smith’s own words; for he divides law into criminal and civil, and then 
separates the latter into the law of “private right’? and ‘civil procedure” 
(24 Am. L. Rev., 218), and then states that ‘‘the law of private right, therefore, 
treats of two principal subjects, rights and actions.’? There is nothing to indi- 
cate that the twoterms are not used equivalently. Nothing is said about omit- 
ting Family law, or the law of Persons. Moreover, his own authority, Mackeldey, 
in the passage above referred to by him, divides ‘‘ rights ”’ into three classes, the 
first two of which relate to Persons and Family. So that in one place Mr. 
Smith asks us to omit these subjects in a discussion of rights, and in another 
he relies on an author who includes them; and he furthermore specially 
commends Mackeldey for including rights of capacity and family rights as 
absolute rights. If, therefore, my criticism was a “ principal mistake’? and 
*‘irrelevant,’? why did Mr. Smith quote Mackeldey? (2.) The law of things 
(Sachenrecht) in the continental writers does not include the rights to personal 
liberty and security and to social relations, which Mr. Smith very properly 
places under jura in rem. I need only quote Windscheid (Pandektenecht, § 39) ; 
“These rights do not need a special recital in a system of private law, because 
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their existence is undoubted and their limits are clear,’’ and goes on to state 
that the rights arising from their violation belong under the law of obligations. 
Moreover, so far as continental writers recognize them, these rights by no 
means embrace what Mr. Smith would include in them, or what Holland, for 
example, includes under that head. It is the failure of the continental classifi- 
cation to harmonize in this respect with that of Mr. Smith and Professor 
Holland which is, to my mind, the greatest obstacle in the way of reducing the 
two systems to a common denominator. Mr. Smith recognizes the existence 
of ‘antecedent’? rights of personal security, etc.; the civil law apparently 
recognizes them only as remedial. Holland and Moyle, if not others, may be 
cited in support of this assertion. 

I should be glad to relieve myself from certain other imputations of ‘serious 
errors,’ but the personal element in this correspondence is one which ought to 
be made as small as possible. The important issue is, shall we send students 
to the Roman and civil law, as ‘ written reason,” perfected jurisprudence, 
especially in respect to its arrangement? My point is that if one sits down to 
read Justinian, or the Digest, and then turns to Mr. Smith’s article or to 
Holland’s Jurisprudence, he finds himself in a different science and a different 
world. One agrees heartily with Mr. Smith that we ought to follow the con- 
tinentals in paying more attention to the systematic arrangement and harmon- 
ization of our legal notions; but one must protest against the worship of their 
particular arrangement. 

I cannot help adding a further warning against the proposition of Mr. Smith 
that our best course would be to teach law out of a text-book like Justinian’s, 
or by a course of Civil Law in Germany (24 Am. L. Rev., 235), or that such a 
course would give a “mastery of principle, a logical power, legal habits of 
thought’ such as the Anglo-American system does not give. If Mr. Smith 
were to visit Japan, the camping-ground of Jegal systems, the cosmopolis of 
laws, he would perhaps change his opinion. If any system of teaching 
now practised deadens the mind of the student, produces a semblance of 
knowledge with a practical powerlessness to apply it, fills the mind with bar- 
ren abstractions, fosters dogmatism and mental servility,—it is the system 
which the States of the civil law now practice. I regard it as a special injury 
to Japanese legal progress that so many of its youths are taught in this man- 
ner. It is often said to-day in Tokyo that the difference between the Japanese 
lawyers trained in France and those trained in England or the United States is 
a marked one. The latter are distinctly superior in the conduct of trials and 
in that chief occupation of the lawyer, the application of principles to groups 
of facts. The career of Mr. Benjamin at the English Bar is not a very happy 
example for Mr. Smith’s cause. Louisiana is a civil law State, but it is also 
a case law State, and this is the saving element. It would hardly be venturing 
much to say that if a fairly able lawyer trained in England or America were to 
acquire the language of France or Japan and settle down to practice at the 
civil bar, he would without difficulty rise to special eminence. Examples of 
success are of course inconclusive arguments, but it is worth mentioning that 
the most successful lawyer at the Tokyo bar to-day is the one who has most 
thoroughly imbibed the spirit of the English system, in which he was educated. 

I hope, however, with Mr. Smith, that this correspondence may at least have 
for its result the stimulating of American lawyers to study for themselves the 
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Roman and the civil law, and to make their own essays towards the systematiz- 
ation of our own. Ww. 


Toxyo, Feb. 1, 1891. 


A REPLY TO THE ABOVE. 


Los ANGELES, CaL., March 4, 1891. 
To the Editors of the American Law Review: 
Ihave received from W., your Tokyo correspondent, the enclosed communica- 
tion, —in reply to my note in your November-December number, with the 
request to forward it to you, with such remarks as I may desire to make. 

The topics discussed are interesting, and treated in an interesting manner; 
and I should be glad to review them at length, were it not that I have already 
perhaps trespassed too much upon your space. But as it is I will only say that 
it seems to me that W.’s present communication simply confirms what was said 
in my former note, viz.: that his objections to the views expressed in my article 
on legal education are simply the result of a misconception of my position. In 
that article I dealt merely with the classification of rights and actions, and 
not with the classification or division of the whole law; which I have else. 
where considered (Vide. The Law of Private Right, No.134 of the Humboldt 
Library of Science). W.’s observations, though in themselves interesting, 
would seem therefore to have no bearing upon anything I have said, ex- 
cept in so far as he denies to the Roman Jurists the credit of the distinction 
between rights in rem and rights in personam, or as I prefer to call them, rights of 
ownership and rights of obligation. To me it seems that this distinction is so 
clearly involved in the exposition of rights and actions in the institutions, that 
T cannot understand how the credit of it can be claimed for the modern Jurists, 
They have simply applied to rights the terms in rem and in personam, used by the 
Roman lawyers with reference to actions; but the same distinction, as I ex- 
plained in my letters, was equally expressed by the terms Dominium and Obliga- 
tio,— Ownership and Obligation. All that was necessary to make the Roman 
classification correspond to modern notions was to extend the application of 
the term ‘‘dominium ” or *‘ ownership ”’ so as to include all rights of ownership 
or rights in rem? This indeed was a great advance, but insignificant in com- 
parison with the importance of the original conception of the fundamental 
difference between the two classes of rights, as given us by the Roman lawyers, 
and indeed before them by Aristotle. 

My admiration for the works of the Roman lawyers, and the modern civilians 
is by no means so indiscriminate as W. seems to suppose. I donot pretend toa 
very extensive familiarity with them, but I have seen enough of them to recog- 
nize that they abound in errors and defects; and Iam therefore deeply impressed 
with the opinion of the jurists who think that the study of the m will be more 
fruitful with us than in those countries where they have the force of authority. 
For we are at liberty to reject what is erroneous, and to appropriate only what 
commends itself to our reason. I have accordingly not hesitated to reject the 
division of the law into the law of persons, and the law of things, and, I think, if 
this had been done by the German Jurists, referred to by W., their divisions of 
the law would have been much improved. 

Very truly yours, 
GrorGE H. SMITH. 
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. RETROACTIVE EFFECT OF THE WILSON LAW. 


HILLSBORO, OREGON, Feb. 16th, 1891. 
To the Editors of the American Law Review: 


Although I am only a plain country lawyer, I cannot let your article on the 
“ Constitutionality of the Wilson Law,” in the January and February number 
pass without entering a protest against the statements and conclusions therein. 
You say the proposition that the Kansas Prohibitory Law must be re-enacted 
to be valid “is too silly for discussion.”’ 

It is true as you say that the Original Package decision did not act as a re- 
pealing statute. It could not so act, and it was not necessary that it should. 
The court has not the power to make or unmake laws. It simply has power to 
“declare the law.’? This is what the court did and always does when a law is 
held unconstitutional. It simply says: This is in conflict with the constitution 
and therefore not law. The State of Kansas at the time of the passage of the 
Prohibitary Law had no power to pass such a law. The law was therefore void, 
It did not become void only when the Original Package decision was rendered. 
It was void from the beginning. 

And can it be that because Congress has now attempted to delegate the au- 
thority conferred upon it by the Constitution of the United States, that this 
shall have the effect to galvanize into life an act that was utterly void and dead 
from the beginning? Something that never was “ law?’’ It seems to me that 
the ‘‘ aberration’ exists, but not in the place you locate it. 

The Southern States passed “ordinances” of secession thirty years ago. 
They were void because the State had no authority to pass them. Suppose we 
should now amend the Federal Constitution giving a State that right, or that 
Congress should pass a law such as the ‘‘ Wilson Act”’ to grant to the State 
that right (and it seems that Congress could abrogate its powers in one case as 
well as the other). Then I suppose these ordinances of secession would at 
once come into effect and South Carolina et al. would ipso facto be out of the 
Union. But the case it seems istoo plainfor argument. The Kansas act never 
was ‘‘ Jaw,’? and never will be until the Kansas Legislature passes it at a time 
when it has the authority and power to pass it. 

Yours respectfully, 
S. B. Huston. 


Remarks.—If two learned judges of the District Courts of the 
United States could fall into the strange aberration of holding that a 
statute or a constitutional ordinance is repealed by a judicial decision, 
in such a sense that a legislative act, intended to abrogate the judicial 
decision, leaves the statute or the constitutional ordinance still repeal- 
ed unless the abrogating act is retrospective in its terms,— a ‘* plain 
country lawyer’’ may, of course, be excused for falling into the same 
error. The ‘‘ protest,’? which our learned friend enters against our 
conclusion, will do no good; nor is it worth while to prolong the dis- 
cussion of the question, for it will soon be passed upon by the Supreme 
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Court of the United States, and our lear ned friend will see that the de- 
cision of Judge Caldwell will be affirmed and without any dissent, 
That court has committed some singular aberrations, its judges being 
only men; but there is not a judge upon that bench who is capable of 
making a mistake on so plain a point. 

In this connection we note with pleasure the decision of Mr. District 
Judge Shiras, rendered in the Circuit Court of the United States for the 
Southern District of Iowa in the case of Re Spickler,’ on habeas corpus. 

We have not space to set out the reasoning of the learned judge; but 
it seems to be correctly condensed in the head note, to the effect as that, 
the act of Congress known as the ‘‘ Wilson bill,’’ which declares that in- 
toxicating liquors shall, on arrival in a state, be subject to the opera- 
tion of the police powers of the State, simply defines the time when 
imported intoxicating liquors shall become subject to state control. It 
is therefore not unconstitutional, as being a dele gation to the states of 
the power to regulate interestate commerce. The learned judge also 
holds that the original package decision of the Supreme Court in Leisy 
v. Hardin? did not declare the prohibitory liquor law of Iowa void un- 
der all circumstances, but that it only declared that imported liquors 
remaining unsold in the original packages in the hands of the importer, 
were not subject to the jurisdiction of the state by reason of the com- 
merce clause of the federal constitution. His conclusion therefore was 
that, on the passage by Congress of the ‘* Wilson bill,’’ which subjects 
to the state police laws all imported liquors as soon as they pass within 
the boundaries of the state, it becomes unlawful to sell such liquors in 
Towa without a re-enactment of the prohibitory liquor law. 

Eps. Am. Law. Rev. 


143 Fed. Rep. 653. 2135 U. S. 100; S. C., 10 Sup. Ct. Rep. 681. 
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THE GREEN-BAG FOR 1890.—The Green-Bag, a useless but entertaining Magazine for 
Lawyers. Edited by HORACE W. FULLER. Vol. 11, covering the year. 1890. The Boston 
Book Company, Boston, Mass. 

We are indebted to the publisher of the Green Bag for a handsomely bound 
copy of that periodical for the year 1890. It is not what is indicated upon its 
title page, “‘ a useless but entertaining magazine for lawyers,’’ because what is 
entertaining to the tired lawyer is not useless. It is a well edited, handsomely 
illustrated, and beautifully printed monthly periodical, dealing with events of 
interest to the profession, and furnished to them at the moderate price of $3.00 
ayear. Subscribe for it. Weare not jealous of it one bit. 


JONES’ FORMS IN CONVEYANCING. Forms in Conveyancing, and General Legal Forms com- 
prising Precedents for Ordinary use, and Clauses adapted to Special and Unusual cases, 
with Practica: Notes. By LEONARD A. JONES. Second Edition, Revised. Boston and 
New York: Houghton, Mifflin & Co. 1891. 


There is great safety in forms. The beaten track is best for the ordinary 
wayfarer, It matters not how learned the lawyer, he may not always remember, 
in drawing a legal document, every thing pertinent to the matter injhand, worthy 


of definition, inclusion or exclusion. 

In these times of ferment in ecomonic questions, innovations in rights and 
remedies are from time to time prescribed by State legislatures. Although in 
the several States the general drift of these changes is similar, no little diver- 
sity of mode continues. A lawyer in fair practice not infrequently is called 
upon to prepare a document which is to derive its efficiency or enforcement 
from the laws of some State other than his own. To such a practitioner a co- 
pious volume of forms, modernized, and annotated with reference to the statute 
law of all the States, is a most serviceable resource. 

The second edition of Jones’ Forms of Conveyancing is pre-eminently the best 
of its kind, not only because of the scope and specialization exhibited in its 
preparation — but because of the assurance one may feel in accepting as reliable 
the selections and drafts of a legal writer of known ability. 

The groups of forms are numerous, and collectively embrace almost every 
kind of business transaction wherein a document involving legai skill is required. 

Those in which statute law is pertinent are carefully annotated with citations 
to sections of State statutes. In this class are the groups relating to Acknowl- 
edgements, Powers of Attorney, Deeds and Mortgages. Specially numerous 
and variously adapted are the forms under the following titles: Agreements 
(62 pp.), Building Contracts (29 pp.), Leases (90 pp.), Patents (26 pp.), and 
Wills (76 pp.). 

An enumeration of the remaining titles will indicate the amplitude of the compi. 
lation: Appointments, Apprenticeship, Arbitration, Assignments, Assignments 
for the Benefit of Creditors, Auction Sales of Real Estate, Bills of Sale, Bonds, 
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Charter Party, Composition with Creditors, Declarations of Trust, Guaranty, No. 
tices, Partnership, Party-Wall Agreements, Pledges and Collateral Securities, 
Protests, Railroad Car Trust Agreements, Railroad Consolidation, Releases, 
Separation Deeds between Husband and Wife, Settlements and Trade Marks, 
The favorable estimate of the first edition of Mr. Jones’ Forms, announced in a 
notice in the Review five years ago (and contrary to his expressed wish, —he 
being one of the editors of this Journal) seems to have been amply justified by 
the wide acceptance of his book by the members of the bar generally. The 
second and improved edition will be equally satisfactory. A.B. 


RICHARD HENRY DANA. A biography by CHARLES FRANCIS ADAMS. In two volumes. 
Lsoston and New York. Houghton, Mifflin & Company. The Riverside Press, Cambridge. 


1890. 
Not for many a day has a more interesting biography appeared. Richard 
Henry Dana was eminent as a lawyer, an orator and a writer. His biographer 
is a lawyer by profession and eminent, but his eminence has been achieved in 
other fields than the practice of the law. Mr. Dana was born in Cambridge, 
Massachusetts, August 1, 1815. His father was Richard Henry Dana, poet and 
man of letters. His grandfather, Francis Dana, was Chief Justice of Massa- 
chusetts from 1791 to 1806; was a delegate from Massachusetts to the Conti- 
nental Congress in 1777-79, and in 1784, and was the first American Minister 
to the Court of Russia in 1780. Young Richard Henry was educated in private 
schools in Cambridge and entered Harvard College in July, 1831. In his junior 
year he had an attack of measles which left his eyes in so weak a condition that 
he could not endure the ordinary light of day, and could not read without suf- 
iering intense pain. He was forced to leave College; and to regain strength of 
sight undertook a voyage before the mast. He sailed from Boston in August, 
1834, for California, and returned in September, 1836. ‘‘ He went away,” says 
his biographer, ‘‘a town-nurtured, college strippling of nineteen; he returned 
a robust man of twenty-one. The heroic treatment to which he had recourse 
settled the difficulty with his eyes; thereafter they gave him no more trouble. 
But considerable as it was, this advantage was trifling compared with the 
moral change which his great experience had wrought in him. Taken abruptly 
away from books and college and home influence, Dana had passed two years 
during the most impressionable period of life on the deck and the beach in close, 
hard contact with nature and man; it was exactly what he needed, and, asa 
part of his education, was of more value to him than that of any other equal 
period of his youth. Dana needed coarsening if he was to deal successfully with 
practical life. As not unseldom is the case in America, his descent was a dis- 
advantage to him,— it bade fair to handicap him in the race. His chances for 
achieving distinction would have been incomparably better had he been the 
son of some Congregational clergyman settled over a poor country panish; for 
in America it is not well for any young man to grow up under the conscious- 
ness of anancestry or incumbered by family traditions. Dana not only did so 
grow up, but moreover he was naturally disposed to dwell upon this sort of 
thing, and to magnify its importance. The elder Richard Henry was born a 
dreamer; sensitive, diffident, distrustful of himself, he shrank from contact 
with the mass of men, and only a sense of duty could force him to conflict with 
anyone. * * * Of more robust intellect, and far more energetic and self- 
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reliant nature than his father, the younger Richard Henry had many traits of 
character in common with him. As a child he was sensitive, impressionable, 
and addicted to day-dreaming; as he grew up he developed a premature and 
exaggerated punctiliousness on all points of so-called ‘‘honor,”’ together with 

asomewhat overwhelming sense of responsibility to family; later on the he- 

reditary traits, good in themselves and calculated to command respect, but still 

not conducive to practical success in an American business life, became more 

and more pronounced. But for his hard and healthy forecastle experience, 

these foibles of nature and inheritance would doubtless have cropped out 
earlier and borne pernicious fruit. Thus with Dana the forecastle experience 
arrested morbid action, or, in homely language, took the nonsense out of him. 

He could no longer be a dreamer, in danger of becoming a little later on what 
is sometimes called a ‘prig,’ and turned out a tough, manly, sensible young 
fellow, afraid of nothing, eager to please and succeed, resolute, uuselfish and 
honest. * * * The forecastle did Dana nothing but good. He came out of it 
better in every respect than he went into it. Whatever measure of success and 
fame he afterwards achieved in life was in all human probability due to it. That 
which could have ruined a coarser nature simply toned him up to the proper 
level. He ceased to be too fine for every-day use. Indeed all through his sub- 
sequent life a sort of conflict may be observed between the saving inspiration of 
the forecastle and hereditary instincts and traditions. In the prime of his man- 
hood the first predominated and led to an early and brilliant career; as the 
years went on the freshness of the great lesson faded away, and influences which 
antedated his birth and surrounded his life asserted themselves not for his 

good.” 

In December, 1836, Dana joined the senior class at Harvard, and remained 
with it until graduation, a period of only six months. Immediately after 
graduation he entered the Harvard Law School over which Judge Story and 
Professor Greenleaf then presided. While at the Law School he was also in- 
structor in elocution in the college. 

During this time he also wrote out the notes of the journal kept during his 
voyage, forming that wonderfully attractive book ‘‘Two Years Before the 
Mast,’? which gave him a world-wide fame. The copyright of this book was 
sold outright to the Harpers for $250. In September, 1840, Dana began the 
practice of law in Boston. In 1841 he published a small volume entitled the 
‘‘Seaman’s Friend.” The results of his first year at the bar were so satisfactory 
that he felt justified in venturing on marriage. His practice grew in the second 
and succeeding years. It naturally came through the distinction he had won by 
his book; and he became known as a sailor’s lawyer. In this way at the outset 
of his career he encountered the hostility of the prosperous merchants and ship 
owners of Boston, which was all the more pronounced when years afterwards 
he became an anti-slavery champion, and the defender of fugitges from servi- 
tude. The result was that although he did a large amount of professional work, 
he did not till the later years of his practice, and hardly then, receive the large 
fees that his ability, eloquence and reputation warranted his receiving. He 
devoted himself strictly to his profession for eight years, and in this time be- 
came a recognized leader among the younger members of the bar. 

In the summer of 1848 he made his debut in political life by presiding at a 
Free Soil meeting in Tremont Temple. From this time on he was known not 
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only as a lawyer, but as one of the leaders in the anti-slavery movement, 
*“Dana owed his connection with the fugitive slave cases of 1853-54 to his 
political affiliations; and his connection with those cases was the one great 
professional and political act of his life. It was simply superb. There is 
nothing fairer or nobler in the long, rich, archives of the law; and the man who 
holds that record in his hand may stand with head erect at the final judgment 
itself. This episode apart, — and it was purely an episode —it would in the final 
result have been better for Dana had he sternly set his face against all things 
political, and, confining himself to the law, kept his eyes steadily fixed on its 
prizes. He never would have been a money-making lawyer; and indeed for 
money-making in any way he had in his younger days a somewhat 
callow, even though chivalrous, contempt, and, in later life, small apti- 
tude. No one who knew him would ever have sought him out as an adviser 
because of his skill or judgment in dealing with intricate business affairs. 
He was above all else a barrister,— a lawyer of the forum; and he had small 
business capacity. He would fight a case for all there was in it before a jury or 
the bench; he had a fair knowledge of the books and a strong grasp on legal 
principles; he was absolutely fearless, never hesitating to measure himself 
against any one; he did not know when he was beaten. His proper place 
therefore, was atthe bar. Up to 1848 he was on exactly the right path,— the 
path to distinctive professional eminence. Had he adhered to it, he not im- 
probably would at last have attained, had he so desired, that foremost place in the 
judiciary of Massachusetts, once held by his grandfather. Most assuredly he 
would have risen to the front rank of his profession as a jurist of national 
fame.’? Such is the careful judgment of his biographer. 

Those who have not read this book would be interested in a detailed account 
of Mr. Dana’s defence in 1851 of the fugitive slaves Shadrack and Sims, and of 
the persons concerned in the rescue of the former; of his defence of Anthony 
Burns in 1854; and of the brutal assault upon Mr. Dana upon the street on the 
evening of the day of the rendition of Burns, by one of the ruffians who com- 
posed the United States marshal’s guard during the hearing. The story is in- 
tensely interesting, but it is too long to recount. 

Mr. Dana, until the later years of his life, kept a diary in which he recorded 
the more important incidents of his experience. Much the larger part of these 
volumes is from his journals and letters. Mr. Adams reverses the prevailing 
custom of biographers, in putting what comes from the pen of the subject of 
the biography in the larger type, and his own comments in the smaller type. 
The biographer is thus very properly made subordinate to the person whose 
life is told. 

Here is a paragraph from the journal of interest tolawyers: ‘Court at 
Dedham. * * * We have very pleasant times here at the trials. The judge,. 
the sheriff and the members of the bar from out of town board together at the 
hotel; the judge sitting at the head of the table and the sheriff at the foot, the 
lawyers seating themselves, by a tacit understanding according to age and im- 
portance, and there is a good deal of pleasant conversation. At dinner there 
will often be a stray guest from Boston, who has come up to make a motion or 
look after his docket. Choate, Bartlett, Hallett dropped in on us this week. 
Here, too, is the remnant of the old style in which the courts used to be received. 
The sheriff with a long white rod comes tv the tavern and stands by the door 
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and precedes the judge on his way to Court and into his seat, and in the same 
way conducts him back at the adjournment each day. This is all that is left of 
the old pomp and parade of court week,— two plain citizens walking through 
the mud together, one with a long white rod, and the other without.” 

Mr. Dana was a member of the Massachusetts Constitutional Convention of 
1853, and took a prominent part in its proceedings, and made a notable speech 
against the proposition to make the judiciary elective. Choate congratulated 
him, saying: *‘ Your speech has been magnificent.’’ In his journal Dana says: 
“The next day Choate spoke, and in his most brilliant and winning manner. 
He commanded undivided attention, and held the strings of the affections and 
understanding of the audience entirely in his hands. It was one of the great 
efforts of his life, such a speech as a man may be happy to have lived to hear.” 
This convention had among its members many of the principal public men of the 
time, including Charles Sumner, RufusChoate, Henry L. Dawes, Herbert Rantoul, 
Henry Wilson, Sidney Bartlett, Benjamin F. Butler, N. P. Banks, Marcus Mor- 
ton, who had been governor of the state, and his son of the same name, who was 
afterward Chief Justice of the state and has just died. 

In 1856, at the age of forty, Mr. Dana had his first glimpse of Europe; and 
though his visit was very brief he was the recipient of very marked attentions. 
It was upon his return from England, in the autumn of 1856, that Mr. Adams 
who had just graduated from Harvard College entered his office as a student of 
law. Hereditary and traditional relations had long existed between the Dana 
family and the Adams family. ‘‘ Indeed,’’ says Mr. Adams, “‘ my very name bore 
testimony to the fact, for my grandfather (John Quincy Adams) had given his 
third son (Charles Francis Adams) the middle name of Francis, after Francis 
Dana, the former Chief Justice of Massachusetts.’? It was from this time till 
1860 that Mr. Dana’s practice was largest and most absorbing. ‘‘ His forensic 
reputation then stood at its height. A harder life than he lived during those 
years, or one better calculated to develop any lurking weak center in the 
physical or nervous system it would have been difficult to devise. His home 
was at Cambridge, three miles from his office; and as the custom then was he 
had to be at his office at nine o’clock every morning, for at nine the courts came 
in and the trial of cases began. During the terms of court Dana tried cases 
almost incessantly.”? 

The biographer refers to the Dalton divorce case tried before a jury in the 
Supreme Court of Massachusetts in 1857. It was at the time a cause celébre as 
well as a cause scandaleuse. The court room was crowded every day and all day 
long, and some ten or twelve days were occupied in putting in the evidence. 
Opposed to Dana, who was alone, were Rufus Choate and Henry F. Durant. 
Choate addressed the jury for ten hours, taking two days of the court’s time. 
Dana then followed and spoke for twelve hours, occupying parts of three days; 
and finally Judge Merrick took three hours to charge the jury, ‘‘ making a total 
of some twenty-five hours of eloquence.’? The length to which cases were then 
spun out seems now almost incredible. It was certainly an abuse of the time 
and patience of the court, and of the rights of other litigants before the court. 
‘Yet withal, in spite of the brilliant exhibition which it afforded of intellectual 
force and legal skill, that Dalton divorce trial was, so far as Dana took part in 
it, a somewhat sad exhibition; sadder to look back upon than it was to witness 
atthe time. The work was killing; and here was a man of the finest mental 
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qualities, — a man with faculties of observation and a power of description 
rarely equalled, — a man who had in him the possibility of a statesman of high 
rank or a publicist who would have made a permanent mark on jurisprudence,— 
here was a man qualitied by nature to do something which the world would not 
willingly permit to die, letting himself out as an intellectual athlete and using 
up health and life in wordy wrangles over the domestic infelicities of a foolish 
boy who had married a wanton school-girl. Like so many other men of rare 
powers in various ways, Dana was doomed to waste his life in the work of 
earning a living. * * * In fact, the real activity of his professional life, the 
period during which his heart was in his office-work, ended in 1859, when he 
was yet only in his forty-fifth year. He then broke down under the unnatural 
strain of the life he had been leading, and which has in this chapter been de- 
scribed. He had used himself up; and he had used himself up with no adequate 
return either in the way of enjoyment for himself or provision for those depend- 
ent upon him.” 

One of the pleasantest things in his life was his summer home at one 
Manchester-by-the-Sea on the north shore of Massachusetts Bay. There he 
spent his summer days of relaxation. ‘There he threw aside his books and 
cases and office cares, and lived for the hour with wife and children, walking, 
bathing, driving, and sitting on the gallery of the house drinking in the airfrom 
that ocean, always so dear to him, and upon which he never wearied feasting his 
eyes. ‘It is inexpressibly beautiful,’ he once wrote. ‘There is no such place, 
The grand and ever-changing sea, the islands and light-houses and indented 
coast, the beach at high tide, the beach at low tide, the rocks, the woods and 
their smells, the unbroken quiet and the full moon on the waters.’ ” 

One of the social felicities of his life was his membership of the Boston 
Saturday Club, the fame of which has gone over the world. Its members were 
Emerson, Longfellow, Agassiz, Lowell, Pierce, Motley, Whipple, Judge Hoar, 
Felton Holmes, Ward, Dwight, Woodman and Dana; and afterwards aiso 
Appleton, Adams, Forbes, Gurney, James, Fields, Cabot, Parkman, Hedge and 
others. The members dined together once every month at Parker’s. 

In 1859 Dana for a short vacation between the courts took a voyage to Cuba. 
On his return he published a little volume dedicated to ‘‘ The Gentlemen of the 
Saturday Club,” entitled ‘To Cuba and Back.” A few months later in July of 
the same year, much over-worked and broken in health, he started on a journey 
round the world which occupied something more than a year. 

In April, 1861, he was appointed United i3tates Attorney for the district of 
Massachusetts, and resigned this position in September, 1866. The office was at 
this time one of great importance, and he gave importance to it by his great 
argument in the Prize Cases before the Supreme Court of the United States. 
This was the great forensic legal effort of his life. 

We have not space to enter upon the controversy arising out of Mr. Dana’s 
edition of Wheaton’s ‘‘ Elements of International Law,’ published in 1866. 
Mr. William Beach Lawrence, who had edited two previous editions, charged 
him with plagiarism in using his notes, and brought suit against the publishers 
andthe editor. The charge first made, that Mr. Dana was indebted to Mr. 
Lawrence inany matter involving the expression of original thought, was speedi- 
ly abandoned. Other charges were that Mr. Dana had made use of Lawrence’s 
plan and arrangement, of his citations, without recourse to the originals, and of 
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extracts from manuscripts to which Mr. Dana could not readily have had 
access. The report of the master, Henry W. Paine, Esq., amounted to a vindi- : 
cation of Mr. Dana, inasmuch as the one hundred and forty-six instances of | 
alleged gross plagiarism had dwindled down to fourteen instances of technical i 
infringement of copyright. No appeal was taken, and the litigation wore itself 
out, Mr. Lawrence dying in 1881. The master, after the case passed out of his 
hands, did not hesitate to express it as his opinion that Mr. Dana had in the 
Wheaton litigation been a victim of the bitterest and most unrelenting persecu- 
tion he had ever known. 

After Mr. Dana resigned his office as district attorney he was twice elected a 
member of the House of Representatives of Massachusetts. In 1866 he was a 
candidate for Congress but was badly beaten by General Butler. In 1876 
President Grant nominated him as Minister to England. No sooner was the 
nomination announced than his adversary, Mr. Lawrence, betook himself to 
Washington and enlisted General Butler in an effort to prevent a confirmation 
by the Senate. They made artful and effectual use against Mr. Dana of the 
controversy over his notes to Wheaton which was then pending in court; but 
Mr. Dana himself very probably prevented a confirmation by a defiant letter 
which he wrote and made public, in which he said there was nothing in the 
gift of the government which would induce him to go to Washington and sub- 
mit a question touching his honor to a committee which had taken the course ' 
which had been taken by the Senate Committee on Foreign Relations. So it ' 
turned out that this wretched controversy over notes to Wheaton now cost him 
the English Mission. 

In 1878 Mr. Dana fully gave up his profession, and afterwards passed most of 
the time in Europe. He collected and arranged materials for a work on Inter- 
national law, and had begun to write it. But death came suddenly from pneu- 
monia on January 6, 1882, at Rome. 

Mr. Dana’s former partner, Francis E. Parker, writing of him after his death, : 
as “the only man of genius whom I ever well knew,”’ says: ‘‘ Baffled as he had 
been for more than twenty years, disappointed in every high ambition of his 
life, fallen on evil times and evil tongues, how bravely he kept his courage. I 
mourn that his great work, the only thing in which of late years he had taken a 
deep interest, should be unfinished, and that the ploughshare should be left in 
the furrow.” 

His biographer’s avowal that Mr. Dana’s life was a failure is true, if his great 
ability and his high aims are contrasted with his actual achievements. But he 
did achieve much. He at least lived a life so honored and useful that it was 
worthy of the biography which Mr. Adams has written, a biography which will 
greatly interest those who did not know Mr. Dana personally, and will give 
much satisfaction to those who did know him. It is a faithful portraiture of 
the character and career of a remarkable man. 


THE GAST-PAUL DIRECTORY OF BANKERS AND ATTORNEYS, Witb Digest of the Laws. St. 
Louis: Gast-Paul Company. 1891. 
In addition to a very full and complete list of banks and bankers in the 
United States and Canada, banks and bankers in Europe, this work also con- 
tains a list of attorneys throughout the United States, Canada and Great Britain; 
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the officers, and times of holding United States courts; lists of U. S. Commis. 
sioners; synopsis of laws relating to practice in U. S. Courts; digest of State 
and Territorial laws, and much other matter of value to the practicing attorney, 


MOORE ON EXTRADITION.—A Treatise on Extradition and Interstate Rendition: With 

Appendices containing the treaties and statutes relating to extradition; the treaties re. 
lating to the desertion of seamen; and the statutes, rules of practice and forms, in force 
in the several states and territories, relating to interstate rendition. By JOHN Bassett 
MooRE, third Assistant Secretary of State of the United Sta tes, authorof a work on 
* Extra-Territorial Crime ;” of a Report on Extradition to the International American 
Conference, etc. In Two Volumes. Boston Book Company. 1891. 


This is what Mr. Bishop would call “a jurist’s work.’’ It is the first and 
only thorough American work onthe subject. The work of Dr. Spear was 
very good in its way; but it was the work of a clergyman attempting to write 
a law book. The attention of that learned gentlemen had been attracted to 
the subject through a controversy between our department of State and the 
English government in a celebrated case. This led to his writing upon the sub- 
ject, and he kept on like John Bunyan until he had written a book. His book 
contained many excejlent things. There were in it several polemical discus- 
sions; but it was lacking in those practical details which lawyers must huow 
in order to deal properly with this subject in the courts under the writ of 
habeas corpus. 

The present author correctly states that ‘an examination of the extradition 
cases before the courts inthe United States on habeas corpus will show that, 
in almost every instance where the prisoner has been discharged, there has 
been a failure of justice because of a defect either in the complaint, in the war- 
rant of arrest, or in the authentication of the documentary evidence. 
These subjects are, therefore, of the most practical importance; and yei, 
if accorded passing notice, they are usually dismissed with general state- 
ments which afford little guidance in the preparation and conduct of acase. It 
is one of the objects of the present work, by the presentation of judicially ap- 
proved forms, as well as by the exposition of what the court have decided in 
respect to particular questions, to minimize the chances of error.” 

The above passage of our learned author, which is strictly true, conveys a 
great reproach to the judicialcourts. By an impudent assumption of jurisdic- 
tion, those courts have undertaken to superintend the executive department of 
the goverpment in the matter of the extradition of fugitives who have escaped 
from the justice of foreign countries. 

That duty has been cast by treaty and statute upon the executive department 
of the government. The officers of that department of the government are 
bound by their oaths to administer the treaties and laws of the lund as much as 
are the officers of the judicial department. They are also advised by competent 
lawyers, and are quite as capable of taking such action in the premises as will 
at once give effect to treaty stipulations and tothe acts of Congress thereunder, 
and protect the liberty of our own citizens from unauthorized extradition to 
foreign countries. The fact that the Federal judiciary has undertaken to super- 
intend them in the exercise of that duty, and in that superintendence has dis- 

charged again and again, on merely technc ial grounds, prisoners in process of 
extradition, turning them loose, like the Sicilian Mafia of New Orleans, upon 
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our society to repeat the crimes which made them in tolerable to their own 
country,—is a great reproach toour judiciary. Ithas tended to obstruct the 
operation of our treaties of extradition with foreign coun tries, and to make our 
country @ cesspool for the dumping of the criminal garbage of Europe. We 
repeat that it is a shame and a reproach to our national judiciary. 

Nevertheless, we have the process of extradition, plus thenuisance of judicial 
interference under the writ of habeas corpus. We have it, and we must do the 
best we can with it. If it obstructs justice and brings our government into 
disrepute in foreign countries, it at least has one good result —it makes fees 
for our lawyers. It also renders it necessary that they should have at hand a 
very competent practical work, explaining in a minute manner the details at- 
tending the process of extradition; and such a work the present author has 
given them. His official position, as one of the Assistant Secretaries of State, 
has qualified him in a peculiar degree for the writing of such a work, and made 
him acquainted in a large sense with dipl omatic correspondence and other 
documents which are inaccessible to the ordinary lawyer. He has been pecu- 
liarly judicious in the use of these materials. He has not contented himself 
with merely citing materials which are not accessible to the profession in the 
ordinary law libraries; but he quotes from them and sets them out, so far as 
they are necessary to illustrate his text. He deals with the judicial decisions 
in much the same way. This part of his workis a panorama of judicial pict- 
ures, and pot a mere collection of points and ultimate results, which can only 
be understood by a laborious examination of the cases themselves. He under- 
takes to make that examination for the reader and to point out to him what the 
courts have decided; the facts on which they have proceeded in particular 
cases; the reasons which they give for their decisions, and also their criticisms 
upon previous decisions bearing upon the same subject. The relative value of 
the cases is thus thoroughly and carefully presented. We know of no work in 
which the discussion is conducted in the same way, except the English text of 
Benjamin on Sales —a work which has proved highly satisfactory to the pro- 
fession both in England and in this country. 

We have neither time nor space to give such a description of this work as will 
do justice to its merits, or even exhibit a fair idea of its contents. It deals 
with the two subjects of foreign and interstate extradition. The latter kind of 
extradition the learned author calls “ interstate rendition.’? He drops the 
word extradition and substitutes the word rendition, in deference to the fact that, 
under the constitution of the United States, there is, among the several States 
of the American Union, an obligation to surrender fugitives from justice; 
whereas, there is no such obligation, resting upon fundamental law, as between 
independent sovereigns. Whether this reason justifies this departure from 
our ordinary legal nomenclature, we are not prepared to say: it is at mosta 
matter of taste in the application of names to things. 

The learned author deals very fully with the law and practice in regard of 
foreign and interstate extradition. But he does not stop there. In view of 
the well-known habit of our criminal classes of escaping to our neighboring 
country of Canada, he gives a very interesting chapter on the subject of the 
law of Canada in relation to the surrender of fugitives from justice. Nor does 

he even stop there: he gives asummary of the law of all the other principal 
countries of Europe and America. 
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Our legal treatises are very often written by young and ambitions lawyers 
who make the writing of a book the means of studying the law. Such books 
are useful, and often highly meritorious. Some of the very best legal treatises 
in the English language were originally written by very youngmen. Such was 
the case with Sugden on Vendors, with Smith’s Leading Cases, and with other 
books which might be named, which have outlived the period in which they 
were written. It is now very seldom that a lawyer, thoroughly experienced in 
the practice and details of the law upon a given subject, finds time to write a 
book upon that subject. When, therefore, sucha lawyer finds time to write a 
book, he is apt to furnish a book abounding in those practical details which can 
only suggest themselves to a mind which has had experience in dealing with the 
subject. The advent of such a work is a source of genuine congratulation to the 
profession. Such is the case with the work before us. We unhesitatingly recom- 
mend it to the attention of our professional brethren. It is printed in the very 
best style; that need not have been added when it is understood that it bears 
the imprint of the Boston Book Company. 


BLACK ON JUDGMENTS. —A Treatise on the Law of Judgments, including the Doctrine of 
Res Judicata, by HENRY CAMPBELL BLacK,M.A. Author of Treatises on “‘ Tax-Titles,’ 
* Constitutional Prohibitions,” etc. In Two Volumes. St. Paul, Minn.; West Publishing 


Company. 1891. 

The author of this work has frequently contributed articles to the AMERICAN 
Law REVIEW, and consequently his style and capacity as a law writer are not 
unknown to our readers. It may be assumed, from the quality of his contribu- 
tions to this publication, that any work emanating from his pen will be a fairly 
good work and deserving of the patronage of the profession. 

Having said this, we are in some doubt what further to say. Before alawyer 
essays to write a law book upon a given subject he ought to consider first 
whether there is any special need of a book on that subject; if there is not, he 
ought to turn his attention to some subject on which there is special need of a 
book. The work of Mr. Freeman on the Law of Judgments was so satisfactory 
to the profession that it cannot be said that there was any need of another work 
on the same subject; moreover, an author who essays to write ona subject, which 
is already covered by the treatise of another author, he ought to give the profes- 
sion a book which is distinctively better, not in one but in many respects, than 
that of his predecessor. The leading question, in considering the merits of this 
work, is, whether Mr. Black has succeeded in this achievement. As a mere col- 
lector and compiler of authorities we believe he has. He has succeeded in 

collecting and methodically presenting the results of some ten thousand decided 
cases. But whether he has, in his text, made as judicious use of this splendid 
mass of material as his able predecessor, we may take leave to doubt. 
It is not a serious objection to his work, that in several of his opening chap- 
ters, he has given us what may be called fine writing. This may perhaps be 
justly said of Section 1, which runs as follows:— 


‘* DEFINITIONS OF JUDGMENTS, DECREES AND ORDERS.— As, in logic, judgment 
is an affirmation of a relation between a particular predicate and a particulay 
subject, so, in law, it is the affirmation by the law of the legal consequences at- 
tending a proved or admitted state of facts. It is not, however,a mere 
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assertion of the rules of law as applied to given conditions, nor of the legal re- 
lations of the persons concerned. It is always a declaration that a liability, 
recognized as within the jural sphere, does or does not exist. An action is in- 
stituted for the enforcement of aright or the redress of an injury. Hence a 
judgment, as the culmination of the action, declares the existence of the right, 
recognizes the commission of the injury, or negatives the allegation of one or 
the other. But as no right can exist without a correlative duty, nor any inva- 
sion of it without a corresponding obligation to make amends, the judgment 
necessarily affirms, or else denies, that such a duty or such a liability rests 
upon the person against whom the aid of the law is invoked. Further, a judg- 
ment is properly neither hortatory nor imperative. It does not advise or 
recommend. nor, on the other hand, does it prescribe any act or course of con- 
duct. In respect to the latter particular the case is different, of course, with a 
decree in equity, but we are now using the term ‘judgment’ in its narrowest 
sense. In general, therefore, it neither counsels nor commands, but simply 
asserts. Again, although it is the affirmation of the law, it is necessarily pro- 
nounced by the mouth of a court or judge. And the decision of any arbiter, 
self-constituted or chosen by the litigants, is no judgment. The law speaks 
only by its appointed organs. It is only when the deliverance comes froma 
true and competent court that it is entitled to be called a judgment. Finally it 
must be responsive to the state of facts laid before the tribunal. It is elemen- 
tary law that no court can travel outside the controversy presented to it, to 
touch other rights or relations not involved. Hence the judgment must be an 
affirmation in regard to the matters submitted to the court for decision. 
We may therefore define a judgment as the determination or sentence of the 
law, pronounced by a competent judge or court, as the result of an action or 
proceeding instituted in such court, affirming that, upon the matters submitted 
for its decision, a legal duty or liability does or does not exist.”’ 

What conceivable advantage does a practical lawyer or judge get from the 
contemplation of the supposed principle that a judgment “ is always a declara- 
tion that a liability, recognized as within the jural sphere, does, or does not ex- 
ist??? What accurate conception can we extract from the expression “ jural 
sphere?” We also take room to doubt whether the reader will acquire any 
distinct ideas from the following section, with which our author opens his dis- 
cussion of the subject of Estoppel by Judgment: — 

“That the solemn and deliberate sentence of the law, pronounced by its ap- 
pointed organs, upon a disputed fact or state of facts, should be regarded as a 
final and conclusive determination of the question litigated, and should forever 
set the controversy at rest, is a rule common to all civilized systems of jurispru- 
dence. Butit ismore thana mere rule of law. Itis more even than an important 
principle of public policy. It is not too much to say that this maxim is a funda- 
mental concept in the organization of every jural society. For unless every 
judgment should at some point become final, and have the quality of establish- 
ing its contents as irrefragable truth, litigation would become interminable, the 
rights of parties would be involved in endless confusion, the courts stripped of 
their most efficient powers, would become little more than advisory bodies, and 
thus the most important function of government — that of ascertaining and en- 
forcing rights — would go unfulfilled. At no period of judicial history have the 
courts been insensible of these facts. From the earliest time they have steadily 

VoL. xxv. 22 


336 


25 AMERICAN LAW REVIEW. 


adhered to the rule of the conclusiveness of judgments. Out of the multiplicity 
of controversies that have come before them, presenting a thousand minute 
shades of difference, they have framed continually more and more detailed rules 
for the application of the main principle. In this way, by perpetual classifica- 
tion and sub-division, the jurisprudence of the subject has attained a breadth, 
a depth, and a closeness of texture, which would seem to promise an immediate 
precedent for the decision of any imaginable case. It wouid be useless to re- 
capitulate the eulogiums which courts and judges have lavished upon this most 
salutary doctrine. It is so firmly rooted as a cardinal principle of our legal 
system, that he who praises its wisdom or its beneficent effects, praises the 
law itself. But it is important to inquire a little more closely into its technical 
relations to some other parts of our jurisprudence. The principle of the con- 
clusiveness of judgments has been classified, through a very long period of 
English law, as a branch of the doctrine of estoppel. That is, the first division 
of that doctrine, viz., estoppel by record, includes as well the judgments of 
courts as the records of legislative and other public bodies. If the term es- 
toppel is to be taken in its ancient sense, as denoting the preclusion of a man, 
by reason of his previous acts or conduct, to speak the truth, it is obvious that 
this classification is objectionable. For if the purpose of judicial proceedings 
is to ascertain and declare the truth, then the effect of the judgmentis to forbid 
a man to deny the truth. Other defects in the analogy will readily present 
themselves to the mind and need not be enlarged upon here. But if it be well 
understood that the real point of resemblance between the conclusive effect of 
a judgment and a genuine estoppel of the technical sort is that each excludes 
any contradictory evidence, that no harm is done in classing them together, and 
no attempt to break away from the old terminology is necessary. Historically 
it would be going too far to say that the English rules on this subject have 
been derived from the doctrine of res judicata in the Roman law. In 
each country the importance of the principle, as a sound maxim of public 
policy, was early recognized, and the rules were gradually developed to keep 
pace with the increasing complexity of civilization. But that English and 
American judges have greatly profited by exploring the rules of the civil law in 
this regard must be plain to the most cursory observer. That system, so ad- 
mirable in its harmonious and consistent development, has commended itself 
to the judicial understanding no less in this fleld of inquiry than in many others. 
The very fact of the adoption and naturalization of the phrase res judicata in 
our legal language is evidence of this. And our further investigations will dis- 
close many additional proofs of the assistance our jurisprudence has thus de- 
rived from the older body of law. As there will be frequent occasion to cite 
the Roman writers in the following pages, it will be well to add a brief account 
of the doctrine of res judicata as they held it.” 

This rises almost to the grade of eloquence; it is almost Ciceronian in its 
style. But does our learned author really know that the principle of res judicata 
is common to all civilized systems of jurisprudence? Is he really acquainted 
with all civilized systems of jurisprudence? If so, he is more learned than 
either Blackstone or Kent, and his information is more varied and diffused than 
that of almost any other existing jurist or legist. Moreover, may we venture 
to ask what he means by saying “ that this mixim is a fundamental concept in 
the organization of every jural society?”” What does he really mean by “ jural 
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society??? What idea will the overworked lawyer or judge, or even the curious 
law student, get from such an expression? From this eloquent passage we 
skip three sections and come to section 505, the startling headline of which is 
asfollows: ‘Judgment can be nothing less than conclusive.”? Such a proposi- 
tion, in black letter type, will at once arrest the attention of the experienced 
lawyer or judge, and he will be curious to read the text by which it issupported. 
That text is as follows:— 

“Jt is important to be observed in this connection that a judgment, when 
offered as evidence in a subsequent litigation, is either conclusive evidence, 
suffering no contradiction, or it is of no effect at all; and it is not admissible as 
evidence of the matters on which it is based except where it is conclusive. 
That is to say, it can never be admissible as tending to prove a given fact; for 
if it is offered as against a stranger to the former litigation it is not admissible 
at all, and if against a party or privy it is conclusive.”’ 

Asingle case only is cited as authority for this bold annunciation of legal 
doctrine.! It is a grossly inaccurate statement oflaw. If our learned author 
had qualified this statement with the expression that such is the general rule, 
his enunciation would have been scarcely open tochallenge. There is no ques- 
tionin the law more difficult than the question of the effect of a judgment as 
evidence. The subject is not treated in a satisfactory manner by Greenleaf; 
nor is any judicial decision known to the present writer which contains any 
very clear enunciation of doctrine upon the subject. The general rule may be 
said to be, as Mr. Black states it, that a judgment is conclusive as between 
parties and privies, for the reason that it isarecord and cannot be averred 
against. Hence, when it is admissible at all, it is admissible to prove all that 
it decides. The general rule may be stated with confide nce that a judgment is 
conclusive, subject to the qualification that it may be impeached for fraud, for 
collusion, or for want of jurisdiction.2 But there are many cases, —as for in- 
stance where it is sought to make a stockholder liable over upon a judgmént 
recovered against the corporation, — where the courts hold that the judgment 
is only prima facie evidence against the stockholder.® 

In some of these cases the courts go no further than to hold that the judg- 
ment is “admissible,” without undertaking minutely to prescribe its effect as 
evidence.* 

In some of these cases the courts have added to the concession that the judg- 
ment is prima facie evidence, the qualification that the defendant may impeach 
it by showing illegality or error.5 
It is true that this last statement cannot be regarded as a correct statement 


1Bethlehem rv. Watertown, 51 Conn. 490. 

2 Slee v. Bloom, 20 Johns. (N. Y.) 669; 
Merrill v. Suffolk, 31 Me 57; Wilson v. Pitts- 
burg, &c., Coal Co., 43 Pa. St. 434; Woolock 
v. Kilgour, 39 Ohio St. 543; Thayer v. New 
England, &c., Co., 108 Mass. 523. 

3 Hastings v. Drew, 76 N. Y. 9; Stephens 
v. Fox, 83 N. Y. 313; affirming s.c. 17 Hun 
(N. Y.), 435. 

4 Such was the case in Stephens v. Fox, 
supra. The following, among many other 
cases wroceed on the view that such a 


judgment is prima facie evidence only 
against the stockholders: Moss r. Averill, 
10 N. Y. 449; Moss v. McCollough, 7 Barb, 
(CN. Y.) 279; Belmont v. Coleman, 21 N. Y. 
96; Houghland v. Bell, 36 Barb. (N. Y.) 57; 
Corse v. Sanford, 14 Iowa, 235; Meyers v. 
Brown, 22 How. Pr. (N. Y.) 35; Grund v. 
Tucker, 5 Kan. 70; Schaeffer v. Missouri, &., 
Ins. Co., 46 Mo. 248. 

5 Belmont v. Coleman, 1 Bosw. (N. Y.) 
188; s. c. affirmed 21 N. Y. 96. 
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of legal doctrine: when a judgment is offered in evidence it cannot be re-ex- 
amined as upon a writ of error for the purpose of seeing thatit is legally correct, 
but it is conclusive unless it is impeached for fraud, collusion or want of juris- 
diction. But want of jurisdiction may be shown; and under our modern codes 
and theories of procedure the principle is admissible that it may be impeached 
by the defendant, in the very proceeding in which it is sought to be made effect- 
ive against him, by an equitable defense showing that it was obtained as the 
result of fraud and collusion.} 

Again a judgment is often a mere Jink in a chain of evidence, — admissible 
for the purpose of proving the mere fact that such a judgment was rendered, 
that fact being relevant to the particular issue, — and this, although the party 
against whom it is admitted is not even a privy, but 1s an entire stranger to it. 
This principle is indeed stated by our learned author and fully discussed in an- 
other part of his work.2 The very statement of it shows that the general pro- 
position which he embodies without qualification in § 500, is not the law. 

We do not offer these criticisms in a captious spirit. We feel very cordial 
toward our contributor and toward his publishers; and we do not doubt that he 
has given to the profession a very useful and advantageous work. We feel 
obliged to add. however, that it is only tolerably well printed. 


BROWNE ON DrvorcE.— A Commentary on the Law of Divorce and Alimony. ny WM. 
HARDCASTLE BROWNE, Esq., of the Philadelphia Bar. Author of a Law Digest on Stat- 
utes, Decisions and Cases on Divorce and Alimony. Philadelphia: Kay & Brother. 1890. 
We have to say, in noticing this work, what we have just said in noticing the 

work of Mr. Black on the Law of Judgments, — that an author before he essays 

to give a new legal treatise to the profession, ought to feel sure that he is go- 
ing to give them a better work than any already in their possession. The 

American work of Dr. Bishop on the Law of Marriage and Divorce is in all re- 

spects one of the best American law books that has ever been written. He 

must be a very bold man indeed who thinks he can surpass that performance. 

It was the first, and it was and is altogether the best performance of that cele- 

brated writer. We have searched the page s of that work, sentence by sen- 

tence, verifying the references deliberately at every step, and always with the 
very greatest pleasure. Indeed, we often hesitate whether most to admire the 
accuracy of the statements of the author, or the compact skill with which he 
has massed together the results of a great many adjud ications,—a quality 
which we regret to say he did not maintain in some of his later works. 

The present work, so far as we can see, cites only American cases. It is not 

** exhaustive,” in the sense of being a commentary on those cases. Itis not 
written in any respect like the work of Mr. Moore on Extradition, to which we 
refer in this number. The author does not attempt a comparison of cases; 
he does not criticise cases; he does not undertake to show in what respect one 
case has followed another, or in what particular one case has departed from an- 
other, or what comments one judge had made on a prior decision. If he has any 
special gift, it seems to lie in the direction of accurate statement of legal dogma, 
and of avery close habit of analysis. 

He seems to delight in titles and subtitles, and in building up a work upon a 


1 This was done in Dissit v. Kentucky River Nav. Co., 15 Fed. Rep. 353. 2 Vol. 2, § 604. 
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minute system of analysis, —not as minute as was employed by the late Dr. 
Miner in his Institutes, but still possibly too minute for the practical purposes 
of the administration of justice. He cites about two thousand cases. This is 
a very small proportion of the nu mber, even of American cases, which might 
have been cited; and, speaking now of his performance as a collection of case 
law, it cannot be said that he has covered the field. The author states in the 
concluding part of his preface that he “‘ has derived much information from the 
grand philosophic treatise of Bishop on Marriage and Divorce, and from the 
condensed and accurate digest of Stewart on the same theme;”’’ and that ‘‘ Shel- 
ford’s work has also been freely cited.’?> We notice that he cites the works of 
Bishop and Shelford very frequently. We also note that he cites some of the 
very latest cases. As there is no very late edition of the worke of Dr. Bishop, 
this work may prove a useful supplement to that. Beyond this we are not quite 
prepared to say what distinctive office it has to perform in our legal literature. 
Standing by itself, it is a creditable perfor mance; standing by the great per 
formance of Dr. Bishop, it appears to disadvantage. 


FOOTE’S PRIVATE INTERNATIONAL JURISPRUDENCE, SECOND EDITION. — Foreign and 
Domestie Law. A concise treatise on Private International Jurisprudence. Based 
upon the decisions in the English Courts. By JOHN ANDERSON FOOTE, of Lincoln’s 
Inn, Barrister-at-Law; Chancellor’s Legal Medalist, and Senior Whewell Scholar of 
International Law, Cambridge University, 1873; Senior Student in Jurispradence and 
Roman Law at the Inns of Court Examination, Hilary Term, 1874. Second Edition. 
London: Stevens and Haynes, Bell Yard, Temple Bar. United States: The Boston 
Book Company, Boston, Mass. 1890. 


We cannot offer any critical opinion upon the value of this work, as com- 
pared with other works on the same subject. It is distinctively an English 
work. English decisions are exclusively cited in the foot-notes. These decis- 
ions are not very numerous, and hence the author has been able to enlarge upon 
each case, to develop what each case decides, to draw it into comparison with 
other cases, and to quote the dicta of the judges. He treats the cases very 
much as Mr. Moore has treated them in his work on Extradition. We cannot 
doubt that this work will be useful to American lawyers who find it advan- 
tageous to pursue their excursions upon this branch of the law into the 
English adjudications. 


KERR ON CORPORATIONS.—The Law of Business Corporations, including their organi- 
zation and management; their powers and obligations ; their rights and privileges; their 
assessment and taxation; their dissolution and winding up; receivers for and judicial 
control over, and the hike: embracing the New York Business Act; New York Manufact- 
uring Act; The New York Condemnation Law; The New York Paymentof Wages Law; 
The New York Consolidated Corporation Act, and the New Jersey and the West Virginia 
Acts. By JAMES M. KERR, of the New York Bar. Banks & Brothers, New York: Al- 
bany, N. Y. 1890. 


After this title page the reviewer ha s very little to add: the title page describes 
the book like a poster. It is chiefly a New York work, founded on two statutes 
of that State, known respectively as the ‘‘ Business Act’’ and the ‘‘ Manufact- 
uring Act.””. The author has cited for the most part New York decisions, 
though he has made occasional excursions into other States for his authorities. 
He has printed the corporation laws of New Jersey and West Virginia in full, 
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** for the benefit of those persons who find, or think, that the laws of those 
States furnish advantages not to be found elsewhere to persons organizing cor- 
porations.” Although he tells us in his preface (quoting from Pope) that 
‘order is Heaven’s first law,’’— yet he disfigures his text by using added let- 
ters such as 198a, 198b, 198c, etc. In one of his chapters the twenty-six letters 
of the alphabet did not help him out and he found himself obliged to com- 
mence numbering as follows: 162a!, 162b!, 162c!, etc., running clear down 
to 162c!, This may be B' and C! and so onclear down to Z!; but we venture 
to think it is not Al. We must, however, credit the author with very great in- 
dustry. He cites a very great number of adjudged cases. We cannot doubt 
that his work will prove useful to practitioners in New York, and also to 
lawyers who desire to organize corporations in New Jersey and in West Vir-. 
ginia. 


KERR ON HOMICIDE. — A Treatise on the Law of Homicide: including a complete history 
of the proceedings in finding and trying an indictment therefor; together with a chap- 
ter on Defenses to Homicide. By JAMEs M. KERR, Author of Business Corporations, 
etc. New York and Albany: Banks and Brothers, Law Publishers. 1891. 


We rather like this work. It seems to us better than any of the other per- 
formances of this author. We do not detect any Bl, Cl, etc., here. If we 
may venture an off-hand opinion, it is all Al. A work on this subject was 
very much needed by prosecuting attorneys, and by lawyers whose duty it often 
is to defend persons accused of felonious homicide. The work of the late Dr. 
Wharton has long been out of date. It never was a thorough work, in the 
sense of collecting the adjudged cases. It abounded in speculations and 
idiosyncrasies peculiar to that distinguished man,—some of them entirely 
untenable, and others even unknown to American jurisprudence outside of 
his writings. Mr. Kerr seems to have raked together all the applicatory 
cases with the laborious skill which he acquired in his practice as one of the 
principal workers upon the American and English Encyclopedia of Law. We 
believe that we should do him injustice by hinting that his work has been con- 
structed by wrecking the digests and heaping together the ‘ points ”’ there 
found. While he is a consummate carpenter of ideas, it is evident that he has 
in this work branched out into legal doctrines, legal theories and legal reason- 
ings. He has treated many principles in a truly lawyer-like way. But we ap- 
prehend that the greatest merit of this work remains in the fact thatit affords 
an accurate key to a very great mass of adjudications; and this is the greatest 
merit of any legal text-book. It will be a boon to prosecuting attorneys and 
to criminal lawyers. 


MCQUILLIN’S DIGEST. — A digest of the Missouri Reports from volume 90 to volume 102 of 
the Supreme Court and from volume 24 to 42 of the Courts of Appeals, inclusive. By 
Eugene McQuillin, of the St. Louis Bar. St. Louis: Gilbert Book Company, 1891. 

We have had the advantage of using advance sheets of this work for some 
two months prior to the writing of this notice, and have found it in all respects 
a first-class piece of work. We have not detected any omission, and have not 
found any thing which seemed to deserve criticism. Mr. McQuillin is a very 
competent, thorough and conscientious lawyer. His publisher has brought out 
this book in good style. 
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